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REPORT  OF  THE  PRESIDENT 
ON  EXPORT  PROMOTION  FUNCTIONS 
AND  POTENTIAL  EXPORT  DISINCENTIVES 


TO  THE  CONGRESS  OF  THE  UNITED  STATES: 


In  accordance  with  the  requirements  of  Section  1110 (a) 
of  the  Trade  Agreements  Act  of  1979,  I  have  had  a  review  con¬ 
ducted  of  Executive  Branch  export  promotion  functions  and 
of  potential  programmatic  and  regulatory  disincentives  to 
exports.  I  am  submitting  today  my  report  on  these  matters 
along  with  the  full  text  of  the  comprehensive  review,  which 
was  prepared  by  the  Secretary  of  Commerce  and  the  U.S.  Trade 
Representative.  Their  detailed  review,  while  not  a  statement 
of  Administration  policy,  reflects  an  extensive  canvass  of 
the  views  of  our  exporting  community  which  should  assist  the 
Congress  and  the  Executive  Branch  in  the  development  of  policies 
in  this  area.  My  report  expresses  this  Administration's  polici 

The  expansion  of  U.S.  exports  has  been,  and  continues 
to  be,  a  high  priority  objective  of  my  Administration.  Global 
events  have  made  international  trade  substantially  more  impor¬ 
tant  to  the  United  States  than  in  earlier  years,  and  a  strong 
export  position  has  become  a  matter  of  great  significance 
to  the  economic  strength  and  welfare  of  our  Nation,  to  the 
strength  of  the  dollar,  and  to  employment.  Exports  now  account 
for  one  in  every  eight  jobs  in  America's  factories,  and  one 
in  every  four  on  America's  farms.  I  am  pleased  to  be  able 
to  report  that  our  recent  export  performance  has  been  strong. 

The  value  of  America's  merchandise  exports  has  grown  50  percent 
in  the  last  two  years.  In  the  same  period,  the  volume  of 
U.S.  merchandise  exports  has  grown  at  an  annual  rate  of  10 
percent,  compared  to  a  6  percent  annual  growth  rate  for  world 
trade . 

Largely  because  of  this  export  growth,  we  achieved  a 
virtual  balance  in  our  current  account  in  1979,  despite  huge 
increases  in  the  price  of  oil  imports.  It  is  vitally  important 
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that  our  international  accounts  be  kept  in  balance.  That 
goal  cannot  be  reached  without  strong  export  growth.  Over 
the  longer  run,  the  United  States  has  suffered  a  declining 
share  of  world  trade  and  a  rate  of  export  growth  that  has 
not  kept  up  with  imports.  Business,  agriculture,  labor  and 
government  must  work  together  to  ensure  that  this  historical 
trend  is  reversed. 

The  successful  conclusion  of  the  Multilateral  Trade 
Negotiations  —  the  Trade  Agreements  Act  was  ratified  by 
Congress  in  1979  --  makes  this  effort  all  the  more  important. 

The  MTN  agreements  pose  challenges  to  some  producers  in  the 
form  of  tougher  import  competition.  But  they  also  present 
dramatic  new  opportunities  for  U.S.  exports  through  the  reduc¬ 
tion  of  foreign  trade  barriers.  The  average  tariff  rate  for 
most  developed  countries  will  fall  by  about  30  percent  over 
the  coming  seven  years,  and  roughly  $21  billion  in  foreign 
government  purchasing  will  now  be  opened  to  international 
competition.  Other  countries  are  moving  aggressively  to  take 
advantage  of  these  new  trade  opportunities.  We  must  do  the 
same . 

However,  strong  export  growth  depends  on  the  competitiveness 
of  the  American  economy.  We  need  more  innovation,  faster 
growth  in  productivity,  and  greater  investment  in  more  efficient 
plant  and  equipment.  And  we  must  reduce  the  rate  of  inflation 
lest  we  price  ourselves  out  of  competition  with  foreign  pro¬ 
ducers.  Only  when  inflation  is  under  control  will  our  economy 
be  on  a  sound  footing  to  undertake  greater  investment.  U.S. 
producers  and  labor  must  retain  the  ability  to  offer  the  world 
high  quality  goods  and  services  at  attractive  prices. 

Government  policies  also  affect  our  export  position. 
Improving  incentives  and  reducing  or  eliminating  unintentional 
disincentives  to  exports  is  a  continuing  and  complex  process, 
for  policies  to  encourage  exports  sometimes  conflict  with 
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other  national  goals  - —  such  as  budgetary  soundness,  national 
security,  nuclear  non-proliferation,  health  and  safety,  human 
rights,  discouraging  aggression  and  maintaining  respect  for 
diplomatic  immunity.  Our  task  is  to  reduce  negative  effects 
on  exports  without  weakening  other  national  objectives. 

In  response  to  this  challenge,  my  Administration  announced 
a  National  Export  Policy  in  September  1978.  We  assigned  exports 
a  higher  priority  within  the  Executive  Branch,  we  called  on 
business  and  labor  to  devote  more  effort  to  exporting,  and 
we  initiated  a  set  of  measures  confirming  our  commitment  to 
export  growth. 

In  1979,  in  order  to  strengthen  and  centralize  the  govern¬ 
ment's  ability  to  address  the  export  needs  of  the  Nation, 
my  Administration  proposed  and  Congress  agreed  to  a  reorganiza¬ 
tion  of  trade  functions  in  the  Executive  Branch.  The  authority 
of  the  United  States  Trade  Representative  was  expanded  to 
cover  export  policy  and  other  trade-related  policies  for  which 
responsibility  had  previously  been  scattered  among  various 
agencies.  Responsibility  for  the  operational  aspects  of 
international  trade,  for  the  day-to-day  implementation  of 
the  MTN,  and  for  other  trade  policy  decisions  regarding  non- 
agricultural  products  was  concentrated  in  the  Commerce  Department. 

This  reorganization  —  in  effect  only  since  January 
1980  —  has  already  begun  to  produce  solid  results.  We  are 
beginning  to  pursue  vigorously  our  rights  and  opportunities 
under  the  MTN.  We  have  also  begun  to  act  more  quickly  and 
decisively  on  matters  of  export  policy,  as  shown  by  the 
Administration's  timely  interaction  with  the  Congress  on  the 
Export  Trading  Company  proposal  and  on  legislation  to  preserve 
the  confidentiality  of  Shipper's  Export  Declarations.  Within 
the  interagency  mechanisms  of  government  decision-making, 
we  are  providing  a  stronger  voice  in  support  of  actions  to 
promote  our  export  growth. 
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In  charging  the  Secretary  of  Commerce  and  the  U.S.  Trade 
Representative  to  review  export  promotion  and  export  disincentives , 
I  asked  them  to  consult  with  other  agencies  and  with  business 
and  labor.  I  also  asked  the  President's  Export  Council  for 
its  views. 

The  review,  now  completed,  shows  significant  progress 
in  combining  our  promotion  programs  with  the  implementation 
of  the  MTN  agreements.  For  example,  the  Commerce  Department 
has  initiated  programs  to  publicize  the  opportunities  stemming 
from  the  MTN  and  to  help  U.S.  companies  take  advantage  of 
those  opportunities.  Promotion  initiatives  are  being  targeted 
to  the  U.S.  industries  with  the  greatest  potential  to  expand 
their  exports.  The  Agriculture  Department's  Foreign  Agricultural 
Service  is  working  to  ensure  that  the  agricultural  sector 
benefits  fully  from  concessions  received  in  the  MTN.  The 
Office  of  the  U.S.  Trade  Representative  has  set  up  a  trade 
policy  coordination  mechanism  to  guard  our  rights  under  the 
MTN  codes. 

In  the  area  of  potential  programmatic  and  regulatory 
disincentives,  however,  there  is  no  question  that  certain 
government  policies  and  programs  are  perceived  as  having  a 
detrimental  effect  on  the  ability  and  willingness  of  U.S. 
companies  to  export.  Our  national  interest  requires  that 
such  policies  and  programs  be  reviewed. 

In  February  1980  I  released  an  interim  progress  report 
on  the  reduction  of  export  disincentives.  That  report  announced 
certain  procedural  reforms  to  reduce  further  the  burden  of 
government  requirements  and  stated  that  I  would  convey  addi¬ 
tional  views  on  export  promotion  and  disincentives  to  the 
Congress.  On  the  basis  of  the  review  just  completed,  I  have 
concluded  that  further  actions  are  necessary  to  ensure  a  better 
balance  between  our  trade  policy  and  other  national  objectives. 


5 


SMALL  BUSINESS 

The  participation  of  small  businesses  in  exporting  must 
be  increased.  One  hundred  companies  account  for  approximately 
50  percent  of  our  manufactured  exports,  and  only  10  percent 
of  the  nearly  300  thousand  U.S.  manufacturing  firms  are 
exporters.  Thousands  more  produce  goods  that  could  be  exported 
but  are  not.  All  of  the  export  promotion  resources  of  the 
Small  Business  Administration  and  most  of  those  of  the  Commerce 
Department  are  aimed  at  encouraging  small  and  medium-sized 
companies  to  market  their  products  abroad.  But  we  must  do 
more  to  encourage  these  companies  to  export. 

For  this  reason,  my  Administration  has  worked  with  Congress 
to  develop  the  Export  Trading  Company  proposal,  which  would 
greatly  increase  the  attractiveness  of  export  marketing  for 
thousands  of  small  and  medium-sized  firms.  Export  trading 
companies  buying  and  selling  on  their  own  account  and  offering 
one-stop  service  to  exporters  could  materially  increase  our 
exports.  The  key  features  of  this  proposal  are:  (1)  to  provide 
U.S.  firms  limited  anti-trust  immunity  in  competing  abroad, 
immunity  that  would  not  adversely  affect  competition  within 
the  United  States;  and  (2)  to  permit  U.S.  banks  to  invest 
in  export  trading  company  ventures,  as  foreign  banks  are  allowed 
to  do,  bringing  the  vast  international  experience  and  financial 
resources  of  our  banking  industry  more  fully  to  bear  on  developing 
U.S.  exports. 

I  believe  this  proposal  is  essential  to  the  increased 
participation  of  small  and  medium-sized  firms  in  export  markets, 
and  it  has  the  full  support  of  my  Administration.  I  call 
on  the  Congress  for  speedy  consideration  and  passage  of  this 
important  legislation. 

EXPORT  FINANCING 

Eximbank  financing  is  the  most  important  official  incentive 
for  U.S,  exports,  and  my  Administration  has  consistently  supported 
an  effective  and  adequately  funded  Eximbank.  I  asked  Congress 
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to  increase  Eximbank  lending  authority  to  $5.1  billion  for 
FY  1980.  This  increase  is  made  essential  by  present  economic 
and  competitive  conditions  and  was  approved  by  both  the  House 
and  the  Senate  on  August  18.  However,  while  awaiting  Con¬ 
gressional  action  on  its  authorization,  Eximbank  exhausted 
nearly  all  of  its  direct  lending  authority  for  this  fiscal 
year,  and  many  worthwhile  requests  for  export  support  have 
had  to  be  deferred.  Congress  and  the  Administration  must 
work  together  to  alleviate  this  kind  of  budgetary  problem 
and  to  ensure  adequate  and  reliable  Eximbank  financing  in 
the  future. 

In  addition  to  providing  timely  and  adequate  funds  for 
Eximbank,  my  Administration  seeks  to  reduce  the  financial 
subsidies  given  by  our  competitor  nations  and  to  move  to  a 
more  market-related  system  of  export  credit  interest  rates. 

I  pursued  this  matter  vigorously  at  the  Venice  Economic  Summit, 
and  the  six  other  major  industrial  nations  agreed  that  a  new 
international  credit  arrangement  should  be  negotiated  by 
December  1,  1980.  Such  an  agreement  would  substantially  lessen 
the  difficulties  now  faced  by  many  American  exporters  trying 
to  cope  with  heavily  subsidized  foreign  credits. 

But  we  must  also  seek  to  avoid  a  recurrence  of  this  year's 
shortfall.  Accordingly,  I  will  be  working  with  Congressional 
leaders  and  members  of  my  Administration  this  fall  to  determine 
how  best  to  ensure  adequate  and  reliable  Eximbank  financing 
in  the  years  ahead,  taking  into  account  progress  in  international 

negotiations . 

TAXATION  OF  AMERICANS  ABROAD 

The  Internal  Revenue  Code  (sections  911  and  913)  provides 
special  deductions  for  extraordinary  living  expenses  incurred 
abroad,  a  deduction  for  hardship  conditions,  and  an  alternative 
$20,000  exclusion  of  foreign  earnings  for  individuals  living  in 
camps  in  remote  hardship  areas.  These  provisions  were  enacted 
in  November  1978,  in  the  Foreign  Earned  Income  Act  of  1978. 
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Many  U.S.  companies  have  pointed  out  that  the  United 
States  is  the  only  major  nation  that  taxes  the  earnings  of 
its  citizens  abroad  and  have  criticized  the  current  rules 
as  insufficiently  generous,  excessively  complicated,  and 
discouraging  to  exports. 

The  Secretary  of  Commerce  and  the  U.S.  Trade  Representa¬ 
tive  have  undertaken  a  review  of  this  matter.  They  report 
an  increasing  tendency  to  replace  Americans  overseas  with 
foreign  nationals,  since,  in  many  cases,  our  tax  laws  make 
it  more  expensive  for  American  firms  to  employ  Americans  than 
foreigners . 

Most  of  our  competitor  nations  exempt  from  tax  all  or 
many  of  their  nationals  who  reside  and  work  abroad.  The  tax 
liability  of  American  citizens  employed  abroad  makes  it  more 
costly  to  hire  Americans  wherever  the  local  income  tax  is 
lower  than  the  U.S.  tax.  Various  segments  of  the  exporting 
community  argue  that  these  additional  costs  have  some  or  all 
of  the  following  consequences: 

1.  U.S.  companies  are  replacing  many  of  their  American 
personnel  with  foreign  personnel. 

2.  When  American  companies  engaged  in  engineering  or 
construction  work  abroad  hire  Americans  in  spite  of  the 
greater  cost  --  because  the  companies  are  more  confident 
of  the  skills  and  reliability  of  American  employees  — 
the  companies  risk  losing  contracts  for  overseas  projects 
as  a  result  of  the  higher  cost  of  employees,  and  U.S. 
exports  are  lost. 

3.  When  companies  hire  the  nationals  of  other  countries 
instead  of  Americans,  they  may  gain  the  contracts,  but 
much  of  the  valuable  follow-up  exports  of  supplies  and 
equipment  are  lost  because  foreign  nationals  favor  foreign 
suppliers  who  are  more  familiar  to  them. 
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4.  Foreign  operations  by  American  companies  tend  to 
create  exports  from  the  United  States  and  also  to 
generate  substantial  earnings  that  benefit  the  U.S. 
balance  of  payments.  Some  companies  feel  they  can 
conduct  such  operations  more  successfully  if  they  are 
free  to  use  American  rather  than  foreign  employees. 

5.  American  companies  operating  abroad  sometimes  pick 
up  or  develop  valuable  technology  in  the  course  of  their 
foreign  operations.  This  technology  is  less  likely  to 
be  lost  with  American  employees  than  with  foreign  em¬ 
ployees,  who  are  more  apt  to  move  to  f oreign-owned 
companies  when  they  change  employment. 

6.  The  present  detriment  to  competitiveness  has  a  snow¬ 
balling  effect  on  future  competitiveness  as  foreign 
companies  gain  strength  at  our  expense. 

7.  The  special  deductions  allowed  for  foreign  living 
costs  and  hardship  conditions  under  present  law  are 
insufficiently  generous  and  too  complicated. 

The  cornerstone  of  U.S.  tax  policy  has  always  been  that 
all  citizens  must  share  in  the  obligation  to  finance  their 
government.  This  policy  must  not  be  set  aside  lightly.  In 
addition,  it  is  difficult  to  quantify  the  effect  of  U.S.  tax 
policy  on  exports  in  the  aggregate.  Not  all  Americans  working 
abroad  have  an  effect  on  exports.  Many  pay  high  foreign  taxes, 
and  therefore  pay  little  or  no  U.S.  tax  after  the  foreign 
tax  credit.  And  of  course  other  factors,  such  as  increased 
foreign  competition,  affect  the  success  of  U.S.  exports  as 
well.  Taxation  of  U.S.  employees  working  abroad  is  not  solely 
responsible  for  the  difficulties  exporters  are  encountering. 
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The  U.S.  tax  is  most  likely  to  be  significant  where 
employees  are  in  a  position  to  influence  exports,  where  the 
foreign  tax  is  low  (so  the  foreign  tax  credit  does  not  elimi¬ 
nate  the  U.S.  tax  liability),  where  compensation  is  necessarily 
high  to  offset  hardship  conditions  (so  the  tax  bracket  is 
also  high) ,  or  where  the  industry  in  question  is  labor  intensive 
(so  the  tax  cost  of  U.S.  personnel  is  a  significant  component 
of  total  costs) .  Various  combinations  of  these  and  other 
factors  can  give  the  U.S.  tax  greater  impact  than  it  might 
otherwise  have. 

Clearly,  those  who  single  out  the  tax  factor  as  a  serious 
export  disincentive  are  convinced  that  further  tax  relief 
for  Americans  overseas  is  desirable  and  important.  It  is 
also  clear  that  the  consequences  of  recent  changes  in  the 
tax  laws  affecting  overseas  Americans  are  likely  to  vary 
with  the  taxpayer's  situation.  Americans  subject  to  a  high 
foreign  tax  can  be  expected  to  profit  little  from  changes 
in  sections  911  and  913,  because  their  foreign  income  tax 
presently  offsets  most  or  all  of  their  U.S.  tax  liability. 

It  is  difficult  to  measure  the  aggregate  effects  of 
taxation  with  any  precision.  The  attempts  undertaken  to  date 
have  been  inconclusive.  Political  factors,  such  as  the  removal 
of  the  U.S.  presence  from  Iran,  and  other  economic  factors 
such  as  marketing  technology  and  quality  control,  complicate 
the  picture .  We  do  not  yet  have  data  on  how  the  new  tax 
provisions  are  operating.  (Data  will  be  available  in  the 
spring  of  1981.) 

Although  we  do  not  have  answers  to  all  the  relevant  questions, 
the  evidence  gathered  in  preparing  this  report  does  illustrate 
the  importance  that  the  export  community  attaches  to  this 
tax  issue.  U.S.  taxes  on  the  earned  income  of  U.S.  individuals 
abroad  do  clearly  have  an  adverse  effect  on  the  ability  of 
some  U.S.  exporters  to  compete  in  some  markets.  Accordingly, 

I  will  propose  to  the  Congress,  in  my  1981  legislative  program, 
revisions  of  the  current  law  in  order  to  deal  with  this  problem. 
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FOREIGN  CORRUPT  PRACTICES  ACT 

The  Foreign  Corrupt  Practices  Act  (FCPA)  was  passed 
unanimously  by  the  Congress  in  the  wake  of  disclosure  of 
widespread  illicit  payments  by  many  American  companies.  The 
Administration  and  the  Congress  have  taken  the  unequivocal 
position  that  corruption  in  international  business  transactions 
is  morally  repugnant  and  economically  unnecessary .  I  remain 
deeply  committed  to  the  principles  of  the  Act  and  am  stead¬ 
fastly  opposed  to  weakening  the  intent  of  the  Act.  Eliminating 
illicit  payments  in  international  business  should  be  a  matter 
of  concern  to  all  nations.  My  Administration  has  been 
pressing  —  unsuccessfully  to  date  for  a  multilateral 

agreement  in  the  United  Nations . 

At  the  Venice  Economic  Summit  meeting  in  June  1980  I 
urged  that  these  seven  industrial  democracies  renew  efforts 
to  work  in  the  United  Nations  toward  an  agreement  to  prohibit 
illicit  payments  by  their  citizens  to  foreign  government 
officials;  and,  if  that  effort  falters,  to  seek  an  agreement 
among  themselves,  open  to  other  nations,  with  the  same  ob¬ 
jective.  While  we  did  not  set  a  time  by  which  an  agreement 
should  be  reached  in  the  United  Nations,  I  believe  that  one 
further  year  of  negotiation  should  be  sufficient.  Accordingly, 
if  an  agreement  has  not  been  obtained  in  the  United  Nations 
General  Assembly,  I  intend  to  ask  the  other  heads  of  government 
at  the  1981  Economic  Summit  to  direct  the  prompt  negotiation 
of  such  an  agreement  among  our  seven  nations,  but  open  to 

others . 

Some  in  the  business  community  have  expressed  their  un¬ 
certainty  about  what  conduct  is  prohibited  and  what  conduct 
is  not  prohibited  by  the  FCPA.  Because  of  this  uncertainty, 
some  businessmen  say  that  they  are  acting  with  a  degree  of 
caution  that  is  resulting  in  the  needless  loss  of  exports. 

In  an  effort  to  deal  with  the  problem  of  uncertainty,  I  an¬ 
nounced  in  February  1980  the  Justice  Department  would  begin 
providing  guidance  under  the  Act  to  inquiring  companies  on 
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proposed  international  transactions.  This  guidance  is  now 
available  through  the  FCPA  Review  Procedure,  and  I  urge 
business  to  use  that  procedure. 

I  also  announced  in  February  that  the  effectiveness  of 
this  procedure  would  be  examined  by  the  Attorney  General  and 
the  Secretary  of  Commerce  after  one  year  of  operating  ex¬ 
perience.  I  believe  that,  until  the  review  is  completed, 
it  is  premature  to  judge  the  effectiveness  of  the  Review 
Procedure.  I  am  transmitting  the  review  conducted  by  the 
Secretary  of  Commerce  and  the  U.S.  Trade  Representative  for 
the  information  of  the  Congress  and  not  as  a  final  judgment 
on  the  effectiveness  of  the  Review  Procedure. 

I  have  directed  that  the  Attorney  General  and  the 
Secretary  of  Commerce  report  to  me  by  March  1,  1981,  not  only 
their  assessment  of  the  first  year  of  operation  of  the  FCPA 
Review  Procedure,  but  also  their  recommendations  of  whatever 
actions  may  then  be  necessary  to  remove  any  ambiguities  in 
the  Act.  Uncertainties  should  not  be  allowed  to  hamper  exports, 
but  in  no  event  will  I  propose  nor  will  I  support  any  amendments 
which  would  weaken  the  Act's  proscription  of  bribery  or 
which  would  result  in  loopholes  for  bribery  of  foreign 
government  officials. 

EXPORT  CONTROLS 

Another  key  concern  of  exporters  has  to  do  with  the 
use  of  export  controls  when  the  goods  being  controlled  are 
available  from  other  supplier  nations.  I  addressed  this 
concern  in  my  February  27  statement  on  export  disincentives. 

In  considering  new  export  controls  to  achieve  foreign  policy 
objectives  and  in  reassessing  current  sanctions  --  except 
in  the  field  of  arms  exports  --  my  Administration  would  be 
highly  selective  in  the  use  of  controls  where  the  affected 
country  has  access  to  alternative  supply.  I  reaffirm  that 
position  today. 
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In  addition,  my  Administration  continues  to  confront 
the  problem  of  the  administrative  costs  and  delays  associated 
with  export  control  licensing.  Based  on  the  present  review, 

I  have  decided  on  a  change  in  the  licensing  requirements  for 
our  national  security  export  controls  that  will  lessen  the 
burden  on  business  without  weakening  the  effectiveness  of 
our  controls  or  our  ability  to  protect  vital  national  security 
interests.  The  change  is  that  we  will  stop  issuing  a  separate 
U.S.  reexport  license  in  cases  where  we  have  already  approved 
reexport  of  the  same  product  as  part  of  the  COCOM  process 
(the  multilateral  review  procedure  which  oversees  exports 
of  strategic  commodities  to  certain  communist  countries) . 

In  such  cases,  the  separate  U.S.  licensing  procedure  is 
redundant . 

We  will  continue  to  examine  the  export  control  system 
to  seek  additional  ways  of  streamlining  the  process  while 
assuring  that  national  security  needs  are  met. 


FUTURE  ACTION 

The  just  completed  review  of  export  promotion  and  potential 
disincentives  to  exports  is  the  most  comprehensive  study  of 
its  kind  ever  undertaken  by  the  U.S.  government.  It  contains 
a  considerable  amount  of  information  that  must  be  weighed 
and  examined,  and  will  serve  as  a  solid  basis  for  future 
actions  by  the  Federal  government.  I  look  forward  to  close 
cooperation  with  the  Congress  in  this  important  process. 


JIMMY  CARTER 


THE  WHITE  HOUSE, 
September  9,  1980. 


REVIEW  OF  EXECUTIVE  BRANCH 
EXPORT  PROMOTION  FUNCTIONS  AND 
POTENTIAL  EXPORT  DISINCENTIVES 


LETTER  OF  TRANSMITTAL 


Mr.  President: 

We  herewith  submit  the  review  of  Executive  Branch  export 
promotion  programs  and  potential  programmatic  and  regulatory 
disincentives  to  exports  which  you  instructed  us  to  undertake 
pursuant  to  the  requirements  of  Section  1110(a)  of  the  Trade 
Agreements  Act  of  1979.  All  agencies  on  the  Trade  Policy  Committee 
have  been  involved  in  this  review,  and,  per  your  instructions,  we 
have  consulted  with  the  private  sector  on  these  issues.  The  views 
of  the  President's  Export  Council  were  also  sought,  and  are 
included . 


) 


July  1980 
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CHAPTER  1.  INTRODUCTION  AND  MAJOR  FINDINGS 


ORIGIN  OF  THE  REVIEW 


In  recent  years.  Congress  and  the  Administration  have  devoted  increased 
attention  to  the  need  for  the  United  States  to  improve  its  export 

performance.  The  Administration's  concern  has  been  expressed  in  the 
President's  announcement  of  a  National  Export  Policy  in  September  1978  and 
manifested  in  the  reorganization  of  trade  functions  within  the  Executive 
Branch.  The  reorganization  placed  coordination  of  trade  and  export  policy 
functions  in  the  Office  of  the  United  States  Trade  Representative  and 

operational  responsibility  for  the  non-agr icultural  aspects  of  these  functions 
in  the  Department  of  Commerce.  Congressional  concern  has  been  expressed  by 
the  introduction  and  passage  of  trade-related  legislation  including  the 
Agricultural  Trade  Act  of  1978;  the  Export  Administration  Act  of  1979,  which 
seeks  to  maintain  effective  controls  on  exports  while  minimizing  any 
unnecessary  effect  on  exports;  and  the  Trade  Agreeements  Act  of  1979,  which 
reflects  the  successful  conclusion  of  the  Multilateral  Trade  Negotiations 
(MTN)  . 

In  passing  the  Trade  Agreements  Act  of  1979,  Congress  felt  that  new  or 
additional  means  of  improving  U.S.  export  performance  may  be  required  to 
participate  fully  in  the  export  opportunities  created  by  the  MTN.  Therefore, 
Congress  mandated  in  Section  1110(a)  of  the  Trade  Agreements  Act  that  the 
Executive  Branch  provide  a  review  of  these  factors,  stating: 

The  President  shall  review  all  export  promotion  functions  of  the  Executive 
Branch  and  potential  programmatic  and  regulatory  disincentives  to  exports, 
and  shall  submit  to  the  Congress  a  report  of  that  review  not  later  than 
July  15,  1980.  The  report  should  make  particular  reference  to  those 

activities  which  enhance  the  role  of  small  and  medium-sized  businesses  in 
export  trade. 


COVERAGE  AND  PREPARATION  OF  THE  REVIEW 


This  review  provides  a  detailed  description  of  the  nature  and  operation  of 
Executive  Branch  export  promotion  programs  and  potential  programmatic  and 
regulatory  disincentives  to  exports  requested  by  Congress.  It  follows  an 
interim  report  produced  by  an  interagency  task  force  in  February  1980  which 
covered  five  areas  of  export  disincentives:  Foreign  Corrupt  Practices  Act; 
antiboycott  regulations;  foreign  policy  export  controls;  nuclear  export 
controls;  and  arms  export  controls.  In  releasing  the  interim  report  the 
President  noted  the  study  was  not  complete,  and  stated  that  additional  action 
would  be  considered  and  other  export  restraints  would  be  examined  in  his  full 
report  to  the  Congress  in  July. 
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The  review  was  prepared  by  the  International  Trade  Administration  of  the 
Department  of  Commerce,  in  coordination  with  the  Office  of  the  United  States 
Trade  Representative.  Extensive  input  is  included  from  agencies  which  are 
members  of  the  Trade  Policy  Committee,  as  well  as  other  appropriate  parts  of 
the  government.*  However,  this  review  is  not  intended  to  reflect  each 
agency's  position  on  these  issues  or  to  represent  Administration  policy 


This  review  covers  governmental  factors  affecting  exports.  The  effect  of 
economic  factors  that  can  affect  exports,  factors  such  as  productivity, 
investment  in  capital  equipment,  and  research  and  development  is  discussed  in 
a  separate  report  to  the  Congress  mandated  by  Section  1110(b)  of  the  Trade 
Agreements  Act.  Together  these  two  reports  should  provide  the  basis  for 
analyses  and  evaluation  within  both  Congress  and  the  Administration  of  the 
steps  which  can  be  taken  to  enhance  the  export  position  of  the  United  States. 


Export  Promotion 

Many  U.S.  companies  are  not  exporting  up  to  their  potential.  The  problem  is 
not  limited  to  the  fact  that  most  American  companies  do  not  export.  The 
overseas  sales  of  many  existing  exporters  are  limited  by  insufficient 
knowledge  of  marketing  techniques  and  of  foreign  markets.  The  inertia  created 
by  access  to  the  huge  U.S.  market  and  the  psychological  barriers  of  foreign 
languages,  laws,  and  business  customs  also  limit  the  export  efforts  of  many 
companies.  Government  promotion  programs  seek  to  overcome  these  problems  by 
providing  incentives  to  stimulate  added  export  effort  and  by  providing  direct 
marketing  and  informational  assistance.  This  review  of  export  promotion 
programs  covers: 

o  Department  of  Commerce  programs  to  provide  information  and  direct 
marketing  assistance  to  U.S.  exporters; 

o  Department  of  Agriculture  programs  to  promote  agricultural  exports; 

o  Small  Business  Programs  operated  by  the  Small  Business  Administration 
and  the  Department  of  Commerce  to  promote  exports  by  small  businesses 
and  minority  owned  firms; 


The  Trade  Policy  Committee  (TPC)  is  chaired  by  the  U.S.  Trade 
Representative  and  includes  members  from  the  Departments  of  State,  Commerce, 

Agriculture,  Labor,  Defense,  Treasury,  Interior,  Transportation,  Justice,  and 
Energy,  and  from  the  Office  of  Management  and  Budget,  the  National  Security 
Council,  the  Council  of  Economic  Advisors,  and  the  International  Development 

Cooperation  Agency.  Other  agencies  also  were  consulted  in  the  preparation  of 
this  review  including,  Eximbank,  the  Environmental  Protection  Agency,  Council 
on  Environmental  Quality,  the  Nuclear  Regulatory  Commission,  the  Consumer 
Product  Safety  Commission,  and  the  Securities  and  Exchange  Commission. 
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o  Other  Promotion  Programs ,  including  programs  operated  by  other 
agencies,  programs  targeted  to  service  industries,  and  programs 
designed  to  emphasize  potential,  future  export  opportunities,  such  as 
those  afforded  by  MTN  implementation;  and 

o  Financial  and  Tax  Incentives  for  Exports,  including  the  programs  of 
the  Export-Import  Bank,  Overseas  Private  Investment  Corporation 
(OPIC) ,  Commodity  Credit  Corporation  (CCC) ,  and  International 
Development  Cooperation  Agency  (IDCA)  as  well  as  DISC  tax  incentives. 

Potential  Programmatic  and  Regulatory  Disincentives  to  Exports 

Export  disincentives  can  be  defined  as  U.S.  Government  laws,  regulations, 
programs,  controls,  policies,  and  institutions  that  may  have  a  significant 
negative  effect  on  exports.  Disincentives  may  prohibit  exports,  raise  the 
cost  of  producing  goods  for  export,  increase  the  uncertainty  or  cost  of 
exporting,  or  lengthen  the  time  and  increase  the  risk  in  completing  export 
transactions.  All  of  these  impediments  can  provide  a  relative  advantage  to 
foreign  exporters  in  competing  against  U.S.  exporters  in  world  markets.  A 
broad  range  of  programs  and  regulatory  activities  was  selected  for  review  as 
potential  disincentives  to  exports.  They  fall  into  five  major  categories: 

o  Export  and  Reexport  Controls,  including  national  security  export 
controls;  foreign  policy  export  controls;  arms  export  controls; 

nuclear  export  controls;  short  supply  export  controls;  and 

restrictions  on  exports  of  hazardous  substances. 

o  Taxation  of  Foreign  Earned  Income 

o  Code  of  Conduct  Regulations,  including  the  Foreign  Corrupt  Practices 
Act;  antiboycott  statutes;  and  antitrust  laws. 

o  Environmental  and  Safety  Programs  and  Regulations,  including  federal 
air  and  water  pollution  abatement  programs;  the  Toxic  Substances 
Control  Act;  the  Consumer  Product  Safety  Act;  and  the  Occupational 
Safety  and  Health  Act. 

o  Other  Potential  Export  Disincentives,  including  cargo  preference 
requirements;  ocean  freight  rate  differentials;  and  extraterritorial 
environmental  reviews. 

The  selection  was  based  largely  on  a  preliminary  examination  of  potential 
export  disincentives  which  was  conducted  by  an  interagency  task  force 
initiated  in  late  1978.  As  noted  above,  the  interim  report  of  that  group  in 
February  covered  only  five  areas  of  disincentives,  although  they  identified  a 
larger  number  of  potential  disincentives  for  study.  That  initial  selection 
was  supplemented  by  the  views  of  the  President's  Export  Council  (PEC) , 
exporters,  and  relevant  government  agencies  in  an  effort  to  make  the 
examination  as  comprehensive  as  practical. 


CONDUCT  OF  THE  REVIEW 


In  directing  this  review,  the  President  asked  the  Secretary  of  Commerce  and 
the  United  States  Trade  Representative  to  consult  with  business  and  labor  on 
export  promotion  programs  and  on  potential  disincentives  to  exports.  He  also 
asked  the  PEC  to  provide  its  views  on  the  best  means  of  achieving  a  better 
balance  between  export  objectives  and  other  national  objectives. 

Thus,  while  the  review  draws  extensively  on  information  from  the  government 
agencies  operating  the  programs  and  implementing  the  regulations  covered,  it 
also  includes  extensive  input  from  the  private  sector.  A  concerted  effort  was 
made  to  obtain  a  broad  range  of  private  sector  views:  (1)  a  notice  was 
published  in  the  Federal  Register  soliciting  comments;  (2)  the  MTN  private 
sector  advisory  committees  were  asked  for  their  comments;  and  (3)  a  series  of 
in-depth  conferences  with  business,  agriculture,  and  labor  representatives  was 
held  on  major  areas  of  interest.  Additionally,  the  PEC  provided  its  views, 
which  are  attached  as  Appendix  A.  This  information  was  supplemented  by 
information  from  U.S.  embassies  overseas  regarding  U.S.  promotion  programs  and 
potential  disincentives  to  U.S.  exports.  The  Department  of  Commerce  District 
Offices  around  the  United  States  also  provided  information. 

U.S.  Foreign  Service  Posts.  Information  was  received  from  51  posts,  in 
countries  accounting  for  80  percent  of  U.S.  exports.  Export  promotion 
comments  included  information  on  programs  and  policies  other  countries  provide 
for  their  exporters  as  well  as  views  on  U.S.  promotion  programs.  In 
commenting  on  potential  disincentives  over  half  of  the  posts  noted  the  effects 
of  U.S.  taxation  of  foreign  earned  incomes,  and  over  one-third  cited  business 
problems  with  the  Foreign  Corrupt  Practices  Act.  A  summary  of  these  responses 
is  contained  in  Appendix  C. 

Federal  Register  Notice.  The  notice  was  broadly  publicized  and  responses  were 
received  from  248  individual  exporters,  business  groups,  trade  associations, 
labor  organizations,  state  economic  groups  and  export  councils,  universities, 
and  private  individuals.  The  respondents  represented  a  wide  range  of  economic 
activities  and  products,  from  farming  to  banking,  and  from  home  appliances  to 
aircraft.  Small,  medium  and  large  sized  firms  were  represented.  A  summary  of 
the  views  expressed  is  contained  in  Appendix  D. 

Conferences.  Six  informal  in-depth  conferences  with  private  sector 
representatives  were  held,  covering:  export  controls;  export  finance; 
taxation;  export  promotion;  code  of  conduct  (Foreign  Corrupt  Practices  Act  and 
antiboycott  regulations) ;  and  a  range  of  disincentive  and  promotion  issues  of 
concern  to  labor  representatives.  A  summary  of  these  informal  conferences  is 
contained  in  Appendix  D. 
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MAJOR  FINDINGS 


Export  Promotion 


1.  The  need  for  an  adequate  and  reliable  level  of  export  financing  was  the 

most  frequently  mentioned  concern  of  exporters.  The  review  of  export 

financing  showed  that  the  Eximbank  was  forced  on  short  notice  to  restrain 
certain  important  credit  programs  due  to  resource  limitations,  even  though 
exporter  demand  for  such  programs  is  currently  high.  At  the  same  time, 

some  of  our  trading  partners  have  been  aggressively  using 
highly-subsidized  official  export  credits.  The  two  problems  are 
complementary,  but  the  latter  is  being  addressed  primarily  through 
international  negotiations  scheduled  to  be  concluded  by  December  1.  These 
negotiations  are  aimed  at  a  system  of  export  credits  and  interest  rates 
which  reflect  financial  market  conditions.  The  Administration  has 

requested  $5.1  billion  for  the  Exim  Bank  for  FY  1980,  but  Congress  has  not 
enacted  the  necessary  legislation.  At  the  time  of  this  report,  Eximbank 
lending  was  still  at  the  $3.75  billion  level  of  FY  1979,  a  level  seriously 
below  present  needs. 

2.  Most  of  the  approximately  30,000  U.S.  exporters  are  small  and  medium-sized 

companies,  and  the  preponderance  of  Executive  Branch  export  marketing 

assistance  programs  are  oriented  toward  the  needs  of  these  firms.  The 
Small  Business  Administration  offers  export  programs  aimed  directly  at 
small  firms.  Most  Department  of  Commerce  marketing  assistance  and 
information  programs  are  directed  toward  small  and  medium-sized  firms, 
while  Department  of  Agriculture  export  programs  apply  equally  to  both 
small  and  large  firms.  Eximbank  insurance  and  guarantee  programs  are 
designed  with  the  needs  of  small  firms  in  mind,  and  Eximbank  has 
established  an  exporter  "hot  line"  to  aid  smaller  firms  in  obtaining 
assistance.  In  addition,  new  programs  are  being  developed.  The  Small 
Business  Administration,  for  example,  is  experimenting  with  revolving 
lines  of  credit  to  provide  additional  financial  support  for  small  business 
exports. 

3.  Such  programs,  while  effective  in  assisting  small  and  medium-sized 
exporters  in  increasing  their  overseas  sales,  have  not  been  sufficient  by 
themselves  to  attract  large  numbers  of  small  and  medium-sized  firms  into 
the  exporting  business.  Even  though  roughly  30,000  U.S.  companies  export, 
this  includes  only  about  one  out  of  every  10  U.S.  companies.  Moreover, 
100  companies  account  for  roughly  one-half  of  all  U.S.  exports  of 
manufactures.  It  is  clear  that  many  American  companies  are  not  taking 
full  advantage  of  foreign  market  opportunities.  Surveys  suggest  that  as 
many  as  20,000  additional  firms  could  be  exporting.  They  are  inhibited  by 
a  lack  of  exporting  know-how;  uncertainties  about  business  practices 
abroad;  the  complexities  of  U.S.  and  foreign  documentation;  the  problems 
of  packing  for  export  and  arranging  for  overseas  transportation;  and 
inadequate  financial  resources. 

4.  The  Administration  strongly  believes  that  attracting  these  companies  into 
exporting  requires  passage  of  legislation  to  encourage  the  formation  of 
Export  Trading  Companies  (ETCs) .  ETCs  would  facilitate  exports  by  small 
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and  medium- si zed  firms  not  now  engaged  in  exporting  because  of  high 
overhead  expenses  and  the  complexities  of  exporting.  ETC  s  would  provide 
comprehensive  "one-stop"  service  to  smaller  exporters,  including  market 
analysis,  distribution,  documentation,  financing,  and  after-sales 
service.  Additionally,  an  ETC  could  buy  and  sell  on  its  own  account,  and 
thus  would  be  able  to  resell  the  products  of  small  and  medium-sized 
companies  overseas.  The  Administration  has  worked  closely  with  Congress 
in  support  of  this  legislation,  which  would  enable  banks  to  invest  in  ETCs 
and  modify  Webb- Pome rence  antitrust  provisions  to  stimulate  the  creation 
of  ETCs,  while  assuring  that  essential  antitrust  and  banking  regulatory 
safeguards  are  retained.  Legislation  is  now  before  Congress  —  S.2718  and 
other  bills  in  both  the  House  and  Senate  —  whose  principal  and  purpose 
the  Administration  strongly  supports  for  enactment  in  the  present  session 
of  Congress. 


5.  As  a  result  of  the  trade  reorganization,  export  promotion  programs  are 
being  modified  to  obtain  maximum  benefit  from  new  export  opportunities 
generated  by  the  MTN  and  to  coordinate  information  and  education  on  the 
opportunities  created  by  the  MTN.  Most  of  these  new  programs  are 
initiated  in  the  Commerce  Department's  reorganized  International  Trade 
Administration.  A  Trade  Advisory  Center  has  been  established  as  a 
business  contact  point  for  MTN-related  problems.  Plans  are  well  advanced 
for  promotional  efforts  to  ensure  that  U.S.  firms  can  take  fullest 
advantage  of  the  export  opportunities  resulting  from  the  government 
procurement  code  which  takes  effect  January  1,  1981.  In  addition  to  these 
programs,  the  Department  of  Agriculture  is  using  its  monitoring  and 
information  systems  to  ensure  U.S.  agricultural  exporters  are  aware  of 
MTN-related  opportunities  and  to  address  specific  problems.  Under  the 
leadership  of  the  Office  of  the  U.S.  Trade  Representative,  the  trade 
policy  coordination  mechanism  has  been  geared  up  to  guard  the  rights  of 
U.S.  exporters  under  the  MTN  codes. 


6.  A  major  element  of  improved  government  export  information  programs  is  the 
Commerce  Department's  new  automated  World  Information  and  Trade  System 
(WITS).  This  system,  which  began  pilot  operations  in  May  1980,  will 

dramatically  increase  exporter  access  to  overseas  marketing  information 
and  to  specific  export  opportunities,  while  greatly  reducing  the  time 
required  to  communicate  this  information  to  exporters.  For  example,  WITS 
will  provide  timely  information  to  U.S.  exporters  on  foreign  government 
procurement  opportunities.  Since  bidding  opportunities  can  be  open  for  as 
little  as  30  days,  speed  is  essential  if  the  United  States  is  to  obtain  a 
favorable  share  of  the  potential  $20  billion  business  opened  up  by  the 
government  procurement  code.  The  effective  operation  of  the  WITS  system 
depends  upon  receiving  the  full  appropriation  requested  by  the 
Administration. 


Export  Disincentives 

7.  The  review  of  potential  export  disincentives  shows  that  certain  U.S. 
government  programs  and  regulations  have  a  significant  effect  on  the 
ability  and  desire  of  U.S.  companies  to  export.  No  attempt,  however,  was 
made  to  quantify  the  dollar  effect  of  various  export  disincentives,  since 
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attempts  at  quantification  conducted  for  the  February  interim  report 
showed  that  estimating  the  cost  of  export  disincentives  in  terms  of  lost 
exports  was  impossible.  However,  based  on  the  opinions  of  exporters, 
trade  associations  and  Foreign  Service  posts  provided  in  the  course  of 
this  review,  the  major  disincentives  appear  to  be  taxation  of  Americans 
employed  abroad,  uncertainties  related  to  enforcement  of  the  Foreign 
Corrupt  Practices  Act  (FCPA) ,  and  export  control  regulations. 

8.  These  three  categories  of  disincentives  stem  from  recent  legislation 

intended  to  further  the  attainment  of  important  national  objectives  .  The 
rules  affecting  taxation  of  Americans  abroad  are  aimed  at  fiscal 
objectives  and  tax  equity.  Export  controls  are  intended  to  further 
objectives  such  as  national  security,  nuclear  non-proliferation,  human 
rights,  and  containment  of  hazardous  substances  by  proscribing  some 
exports.  The  FCPA  deliberately  curtails  exports  which  cannot  be  achieved 
without  bribing  foreign  officials.  These  objectives  cannot  be  sacrificed, 
and  the  process  of  reducing  disincentives  to  exports  must  be  a  continuing 
one  of  seeking  a  balance  between  export  expansion  and  other  national 
objectives.  The  optimal  solution  is  to  reduce  the  negative  trade  effects 
without  weakening  the  attainment  of  other  important  objectives,  and  this 
has  been  the  Administration's  strategy.  Progress  has  been  achieved  in 

reducing  some  of  the  unnecessary  effects  of  export  disincentives,  but  more 
progress  is  possible. 

9.  Export  controls.  Export  controls  are  a  major  disincentive  to  U.S. 

exports.  There  is  agreement  among  the  Administration,  Congress,  business, 
and  labor,  however,  that  the  cost  of  abolishing  export  controls  would  be 
far  greater  than  the  benefits  in  terms  of  exports  gained.  Abolishing 

controls  would  create  a  serious  threat  to  U.S.  objectives  of  national 
security,  foreign  policy,  conventional  arms  control,  nuclear 

non-proliferation,  avoidance  of  inflationary  domestic  shortages,  and 
containment  of  hazardous  substances.  Attention,  both  in  the  government 
and  in  the  private  sector,  has  instead  been  focused  on:  (1)  the  weight 

accorded  foreign  availability  when  considering  controls;  and,  (2) 
streamlining  of  licensing  procedures.  The  President  addressed  the  first 
concern  in  his  February  1980  statement  on  export  disincentives,  in  which 
he  directed  Executive  Branch  agencies  to  be  highly  selective  in  the  use  of 
foreign  policy  controls  where  the  affected  country  has  access  to 
alternative  supply.  Improvements  also  have  been  made  recently  in 
licensing  procedures  for  nuclear  exports,  arms  controls,  foreign  policy 

controls,  and  national  security  controls.  Further  improvements  are 

warranted  provided  they  do  not  weaken  the  objectives  of  export  controls. 

10.  Taxation  of  Foreign  Earned  Income.  The  United  States  is  the  only  major 

country  which  imposes  taxes  on  the  basis  of  citizenship  as  opposed  to 

residence  or  domicile.  Because  third  country  nationals  are  typically 
subject  to  tax  only  in  the  country  where  they  are  resident  and  not  in 

their  country  of  citizenship,  it  costs  less  to  employ  a  third  country 
national  to  work  in  a  low  tax  country.  Additionally,  certain  living 

allowances  taxed  under  U.S.  law  are  effectively  exempt  from  taxation  in 

the  case  of  foreign  nationals.  Section  913  of  the  Tax  Code  currently 

provides  special  deductions  for  certain  extraordinary  living  expenses  and 
for  hardship  posts.  Section  911  provides  an  alternative  to  the  913 
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deductions  through  a  $20,000  exclusion  from  foreign  earned  income  for 
those  living  in  camps  with  substandard  housing.  These  benefits  are  less 
liberal  in  many  cases  than  those  prior  to  1976.  U.S.  companies  report 
that  the  tax  cost  of  employing  U.S.  citizens  abroad  is  causing  them  to 
replace  many  of  their  American  personnel  with  foreign  personnel.  They 
state  that  if  they  do  not  replace  American  personnel  with  foreign 
personnel,  their  competitiveness  is  decreased  by  the  added  operating  costs 
attributable  to  the  U.S.  tax;  and  that  if  they  do  replace  American 
personnel  with  foreign  personnel,  the  foreign  employees  are  more  likely  to 
specify  foreign  products  than  the  Americans  they  replace. 


The  greatest  impact  on  exports  is  experienced  where  the  foreign  tax  is 
low,  but  a  problem  also  arises  in  some  high- tax  countries  which  grant 
relief  to  foreign  nationals  by  agreement.  The  effect  is  most  significant 
for  U.S.  firms  for  whom  labor  costs  are  a  major  part  of  total  costs,  such 
as  construction  companies.  U.S.  manufacturers  with  overseas  subsidiaries 
may  also  have  their  strong  "pull-through"  effect  on  U.S.  exports  affected 
by  the  withdrawal  of  American  personnel. 


Comments  received  from  trade  associations,  companies,  and  individuals 
showed  this  to  be  the  disincentive  of  overriding  concern  to  the  exporting 
community.  Expatriate  taxation  was  the  disincentive  most  frequently 
identified  in  the  reports  from  U.S.  embassies  and  in  the  Federal  Register 
responses,  where  more  than  one-fourth  of  the  respondents  viewed  the 
taxation  of  U.S.  citizens  abroad  as  the  primary  disincentive  to  exports. 


11.  Code  of  Conduct.  In  this  section  of  the  review,  three  potential 
disincentives  were  examined:  the  FCPA;  antiboycott  regulations;  and 

antitrust  laws.  The  business  community  regards  the  FCPA  as  one  of  the 
most  significant  disincentives  to  exports.  There  are  two  aspects.  First, 
and  most  troublesome  to  U.S.  exporters,  is  the  uncertainty  associated  with 
the  meaning  and  application  of  key  provisions  of  the  Act.  The  line 

between  prohibited  and  permissible  conduct  is  often  perceived  by  exporters 
as  unclear.  Among  the  provisions  viewed  as  the  most  ambiguous  by 
exporters  and  attorneys  are:  (1)  the  "reason  to  know"  standard  under 

which  companies  can  be  held  liable  for  the  actions  of  foreign  partners  or 
agents  over  whom  they  have  little  control;  (2)  the  distinction  between 
permissible  and  unlawful  entertainment  and  gift  expenditures;  and  (3)  the 
boundaries  of  facilitating  or  "grease"  payments.  In  order  to  avoid 

possible  violations  of  the  Act,  attorneys  often  give  such  cautious 
guidance  that  their  clients  simply  forego  any  export  transactions  where 
the  FCPA  could  possibly  become  an  issue.  In  an  effort  to  reduce  some  of 
the  uncertainties  in  the  Act,  the  Justice  Department  recently  instituted  a 
procedure  to  provide  case-by-case  reviews  to  the  business  community. 
Exporters,  though,  strongly  believe  that  the  FCPA  Review  Procedure  will 
not  be  sufficient,  and  that  the  Act  itself  needs  to  be  clarified.  Any 
such  clarification,  however,  would  require  extreme  care  to  ensure  that 
loopholes  for  bribery  are  not  created. 


The  second  aspect  is  that  some  U.S.  exports  are  lost  because  foreign 
companies  can  bribe  foreign  officials  to  obtain  business.  Such  export 
losses,  however,  are  intended  by  the  Act.  A  comprehensive  solution  to 
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bribery  by  foreign  companies  calls  for  an  international  agreement  on 
illicit  payments.  Movement  toward  this  objective  was  furthered  by  the 
President's  recent  initiative  at  the  Venice  Economic  Summit. 

The  other  two  areas  covered  in  this  section  of  the  review  were  of  lesser 
concern  to  exporters  than  the  FCPA.  In  the  view  of  many  exporters, 
antiboycott  regulations,  administered  by  the  Commerce  and  Treasury 
Departments  according  to  two  separate  laws,  unnecessarily  raise  compliance 
costs  and  uncertainties.  The  Commerce  and  Treasury  Departments,  however, 
believe  they  have  harmonized  their  regulatory  programs  as  much  as  possible 
under  present  statutes.  The  extraterritorial  reach  of  U.S.  antitrust  laws 
and  their  application  to  certain  types  of  international  transactions  also 
concern  exporters,  but  no  specific  instances  were  shown  of  these  laws 
unduly  restricting  exports.  Exporter  uncertainties  about  the  antitrust 
treatment  of  trading  companies,  however,  could  be  a  deterrent  to  the 
successful  operation  of  such  companies.  Effective  means  of  resolving  this 
problem  are  contained  in  the  antitrust  provisions  of  pending  Export 
Trading  Company  legislation  such  as  S.2718,  which  is  supported  by  the 
Administration. 

12.  Environmental  and  Safety  Regulations  and  Other  Potential  Disincentives. 

While  environmental  and  safety  regulations  were  found  to  raise  U.S. 
production  costs,  exporters  appear  to  regard  these  regulations  as  less 
significant  disincentives  than  the  programs  and  regulations  that  affect 
exports  more  directly.  Air  and  water  pollution  control  regulations  were 
found  to  account  for  the  bulk  of  the  costs  in  this  category  of 
disincentives.  While  these  and  other  environmental  and  safety  regulations 
can  affect  the  cost  of  exports,  changes  in  these  regulations  are  best 
considered  in  the  context  of  regulatory  review  mechanisms  already 
established.  There  are  some  specific  exporter  problems,  however,  in 
complying  with  the  procedures  mandated  for  exporting  some  hazardous 
products  that  may  not  be  sold  in  the  United  States  under  some  of  these 
regulations.  These  problems  are  currently  the  subject  of  an  interagency 
task  force  developing  a  hazardous  products  exports  policy. 

The  review  also  examined  cargo  preference  requirements,  which  were  found 
to  result  in  a  marginal  shift  from  goods  exports  to  services  exports  with 
no  adverse  effect  on  overall  exports  of  goods  and  services.  Differential 
freight  rates  were  found  to  be  a  controversial  question  which  needs 
further  study.  The  extraterritorial  application  of  environmental 
requirements  was  found  to  affect  a  very  small  proportion  of  exports. 


PART  1 


REVIEW  OF  EXPORT  PROMOTION  ACTIVITIES 


For  the  purpose  of  this  report  export  promotion  activities  have  been  defined 
as  all  activities,  programs,  and  assistance  of  a  positive  nature  intended  to 
expand  U.S.  exports.  Thus,  this  section  discusses  export  financing 
activities  and  DISC  as  well  as  the  traditional  trade  promotion  activities  of 
the  Federal  Government. 

Within  the  Federal  Government  the  Department  of  Commerce  has  the  principal 
responsibility  for  non-f inancial  export  assistance  activities  directed  to 
manufacturers  and  services.  The  United  States  Department  of  Agriculture  has 
responsibility  for  agricultural  exports.  The  Small  Business  Administration 
maintains  programs  of  assistance  to  small  firms.  The  United  States  Trade 
Representative  has  policy  oversight  responsibilities.  Additionally,  a  number 
of  export  promotion  activities  involve  agencies  other  than  those  principally 
charged  with  promotion.  These  agencies  have  also  been  covered. 
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CHAPTER  2.  U.S.  DEPARTMENT  OF  COMMERCE  PROMOTIONAL  PROGRAMS  AND  ACTIVITIES 


INTRODUCTION 


The  Department  of  Commerce  assists  U.S.  companies  to  export  under  the 
authority  provided  by  its  charter  to  "foster,  promote  and  develop  the  foreign 
and  domestic  commerce  of  the  United  States."  Historically,  the  commitment 
and  resources  devoted  to  export  assistance  have  varied  with  economic 
conditions.  Today  the  Department's  strong  commitment  to  exporting  is  clear. 
Secretary  of  Commerce  Philip  M.  Klutznick  has  made  enhancement  of  the 
nation's  trade  posture  one  of  the  Department's  three  principal  goals,  along 
with  improving  the  nation's  productivity  and  innovation,  and  improving  the 
delivery  of  all  Commerce  services  to  its  principal  clients. 

This  section  of  the  report  will  describe  the  export  promotion  activities  of 
the  International  Trade  Administration  (ITA) ,  which  is  charged  with  primary 
responsibility  for  initiating  and  implementing  Commerce  export  promotion 
programs  and  services.  In  addition,  the  report  will  outline  the  export 
promotion  efforts  of  other  parts  of  the  Department  of  Commerce  whose  programs 
affect  exports. 


INTERNATIONAL  TRADE  ADMINISTRATION 


Organizational  Overview 

In  January,  1980,  President  Carter  reorganized  ITA  as  part  of  a 
reorganization  of  trade  functions  in  the  Executive  Branch.  The  trade 
reorganization  consolidates  in  the  Commerce  Department  the  operation  of  the 
U.S.  Government's  nonagricultural  trade  functions.  Commerce  traditionally 
has  had  major  responsibilities  in  export  promotion,  trade  adjustment 
assistance  and  export  control.  The  reorganization  strengthens  Commerce's 
lead  role  in  export  promotion  in  two  ways.  First,  it  assigns  to  Commerce  the 
responsibility  for  commercial  representatives  abroad  and  transfers  to 
Commerce  the  commercial  attache  positions  in  65  countries  abroad.  Second, 
the  reorganization  assigns  to  Commerce  responsibility  for  implementing  the 
agreements  resulting  from  the  Multilateral  Trade  Negotiations  (MTN)  through 
education  and  promotion  programs,  technical  assistance  to  the  private  sector, 
and  development  of  data  bases  for  monitoring  purposes.  These  activities  are 
overseen  by  the  newly  created  Under  Secretary  for  International  Trade. 

A  key  feature  of  the  reorganization  is  the  designation  of  an  Assistant 

Secretary  for  Trade  Development.  This  position  creates  a  central  management 
focus  to  ensure  effective  coordination  of  all  ITA  Trade  Development 
responsibilities. 

The  reorganization  has  transfered  the  functions  of  commercial  officers  in 
U.S.  embassies  abroad  from  State  to  Commerce.  On  April  1,  1980,  the 
Department  of  Commerce  inaugurated  the  new  Foreign  Commercial  Service. 
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Together,  the  Foreign  and  U.S.  Commercial  Services,  Export  Development,  and 
East-West  Trade,  provide  an  integrated  marketing  and  delivery  system  to 
assist  U.S.  exporters.  Below,  the  functions  of  each  of  these  units  is 
outlined. 

Foreign  Commercial  Service.  Commerce  has  established  the  Foreign  Commercial 
Service  (FCS)  in  accordance  with  the  President's  Reorganization  Plan  Number 
Three  of  1979.  The  FCS  functions  as  the  overseas  arm  of  ITA's  program 
delivery  system,  providing  U.S.  businesses  with  overseas  support  for  their 
export  initiatives. 


The  FCS  has  offices  at  U.S.  embassies  in  65  countries  and  in  consulates  at  59 
commercial  centers  abroad.  The  65  countries  represent  major  export  markets 
and  account  for  roughly  90  percent  of  U.S.  exports.  FCS  posts  are  staffed  by 
nearly  200  American  officers,  who  are  supported  by  487  Foreign  Service 
nationals.  In  each  country,  the  Foreign  Commercial  Service  offers  in-depth 
marketing  and  commercial  assistance  to  U.S.  firms  in  the  area  and  to  visiting 
U.S.  business  representatives.  The  FCS  also: 

o  plans  trade  promotions  aimed  at  industries  and  projects  with  the  best 
prospects  for  major  increases  in  U.S.  exports  of  goods  and  services; 

o  supports  the  export  and  investment  needs  of  U.S.  business,  working 

closely  with  organizations  such  as  U.S.  Chambers  of  Commerce  abroad; 

o  helps  to  implement  the  MTN  agreements  by  identifying  and  transmitting 
trade  opportunities  and  by  monitoring  host  country  compliance; 

o  identifies  investment  opportunities,  major  projects,  government 
procurement  opportunities,  and  development  project  opportunities; 

o  provides  intelligence  on  economic  and  market  conditions  in  the  host 
country,  including  local  business  needs  and  capabilities; 

o  develops  background  information  on  importers,  agents,  and 

distributors  and  provides  other  guidance  necessary  for  successful 
market  penetration; 

o  provides  facilities  in  support  of  U.S.  business  activities,  including 
commercial  libraries. 

Because  the  FCS  is  less  than  four  months  old,  the  FCS  Washington  headquarters 
still  is  developing  the  management  system  necessary  to  support  FCS  operations 
overseas.  By  agreement  with  the  State  Department,  the  FCS  initially  will  be 
staffed  principally  by  commercial  officers  detailed  from  the  State 
Department's  Foreign  Service  Corps.  Over  the  next  four  years,  the  number  of 
such  details  will  decline  as  the  FCS  builds  its  own  permanent  staff  of  career 
foreign  commercial  officers.  These  transition  arrangements  will  enable 
Commerce  to  recruit,  hire  and  train  officers  for  the  Corps  who  are  committed 
to  assisting  U.S.  businesses  abroad.  The  FCS  operates  under  the  authority  of 
the  Foreign  Service  Act,  but  Commerce  will  manage  the  FCS  personnel  system 
independently  of  the  State  Department. 
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The  FCS  also  has  begun  recruitment  to  strengthen  the  FCS  staff.  Commerce 
will  bring  into  the  FCS  a  select  number  of  commercial  experts,  at  mid-  and 
senior-management  levels,  from  both  government  and  the  private  sector.  To 
ensure  that  each  new  FCS  officer  is  prepared  for  this  work.  Commerce  is 
working  with  private  industry  on  a  joint  program  to  provide  FCS  officers  with 
special  training  in  marketing  strategies,  selling  techniques,  financial 
aspects  of  marketing,  and  other  subjects  important  to  overseas  businesses. 

U.S.  Commercial  Service  (USCS) .  The  Commerce  Department's  District  Office 
network  in  the  U.S.,  now  named  the  United  States  Commercial  Service,  is  the 
domestic  field  arm  of  ITA's  export  promotion  activities.  ITA's  47  field 
offices  and  12  post-of-duty  stations  serve  as  familiar  contact  points  for 
businesses  seeking  information  on  international  trade  subjects. 

The  USCS  provides  personal  assistance  to  U.S.  companies  that  have  questions 
or  problems  regarding  exports.  USCS  offices  typically  are  the  first  point  of 
contact  for  Amercian  exporters  seeking  assistance  through  ITA's  worldwide 
network  of  commercial  services.  A  major  priority  of  ITA,  through  the 
Assistant  Secretary  for  Trade  Development,  is  to  link  the  USCS  field  offices 
with  FCS  posts  and  the  Washington  support  staff  into  an  integrated  system  to 
deliver  services  to  U.S.  exporters. 

The  USCS  field  offices  increasingly  have  come  to  focus  their  activities 
predominantly  on  supporting  U.S.  firms  that  seek  to  export.  The  USCS 
operates  the  Associate  Office  Program  which  consists  of  over  977 
organizations  that  reach  formal  agreements  with  the  USCS  to  cooperate  with 
and  multiply  the  efforts  of  the  local  USCS  office.  In  addition,  a  less 
formal  but  close  relationship  exists  between  individual  District  Offices  and 
270  business  service  organizations  which  cooperate  with  the  USCS  as 
multiplier  organizations.  Among  the  multiplier  organizations  are  45  District 
Export  Councils  whose  members  are  1000  business  leaders  involved  in 

international  trade.  These  Councils  undertake  public  service  programs  that 
emphasize  the  importance  of  exporting  to  the  business  community. 

The  USCS  provides  a  variety  of  export  development  services  to  U.S. 
businesses,  including  the  following: 

o  USCS  trade  specialists  serve  as  consultants  to  businesses.  Trade 

specialists  evaluate  the  basic  strengths,  weaknesses  and 
opportunities  of  a  company  considering  initial  entry  into  overseas 
markets  and  help  the  firm  develop  a  sound  international  marketing 
plan. 

o  The  USCS  serves  as  a  catalyst  in  organizing,  sponsoring,  or 

co-sponsoring  seminars,  conferences,  and  workshops  on  business 
development,  international  marketing,  and  related  business  subjects. 

o  The  USCS  advises  exporters  on  diverse  regulatory  and  procedural 

matters  involving  export  controls  and  licenses  and,  in  some  offices, 
it  is  authorized  to  issue  licenses  to  exporters. 


2-4 


o  The  USCS  schedules  and  coordinates  approximately  30  federal 
procurement  conferences  each  year,  which  are  co-sponsored  by  the 
Defense  Department  and  Congress.  These  conferences  attempt  to 
broaden  the  government's  procurement  base  by  qualifying  new  firms  for 
bidding,  particularly  small  businesses.  An  integral  element  of  each 
procurement  conference  is  a  seminar  on  export  opportunities. 

East-West  Trade  (EWT) .  The  linkage  between  trade  policy  and  trade  promotion 
in  U.S.  economic  relations  with  communist  countries  caused  Commerce  to  create 
in  1972  a  special  East-West  Trade  staff.  The  staff  works  closely  with  other 
agencies  in  the  TPC  system  to  develop  EWT  policy  and  to  implement  this  policy 
through  promotional  programs  in  Eastern  Europe,  the  Soviet  Union,  and  the 
Peoples  Republic  of  China.  East-West  Trade  plays  the  lead  role  for  Commerce 
in  the  development  of  policies  regarding  trade  with  communist  countries,  and 
works  closely  with  ITA  to  implement  export  licensing  requirements  for  goods 
shipped  to  these  nations. 

EWT  also  offers  a  full  range  of  trade  promotion  services  for 
centrally-planned  economies.  Although  trade  promotion  offices  have  focused 
on  Eastern  Europe  and  the  Soviet  Union  for  many  years,  EWT  now  has  opened  an 
aggressive  campaign  to  promote  trade  with  China.  The  campaign  includes 
proposed  Commerce  trade  promotion  offices  in  several  Chinese  cities. 

The  special  buyer-seller  relationship  in  centrally  planned  economies,  and  the 
impact  that  matters  of  foreign  policy  may  have  on  U.S.  trade  with  communist 
countries,  makes  marketing  in  these  nations  particularly  difficult.  EWT 
maintains  a  staff  of  country  marketing  experts  who  are  available  to  advise 
U.S.  businesses  on  the  intracacies  of  marketing  in  communist  countries. 

Export  Development  (ED) .  The  ED  staff  in  Washington  provides  program  support 
to  the  U.S.  and  Foreign  Commercial  Services  and  offers  a  variety  of  programs 
directly  to  the  American  business  community.  ED's  primary  regions  of 
responsibility  are  the  non-communist  nations  of  the  world,  although  the 
technical  experts  on  the  ED  staff  provide  direct  support  to  the  trade 
promotion  effort  in  communist  countries.  Thus,  the  ED  staff  provides  a 
central  link  in  the  emerging  integrated  delivery  system  of  ITA's  Trade 
Development  programs. 

ED's  program  activities  are  described  in  detail  in  several  sections  of  this 
report.  Although  delivery  of  its  programs  is  the  joint  responsibility  of  the 
two  Commercial  Services  and  ED,  it  is  the  Washington  staff  in  ED  that 
provides  logistical  support  and  planning  guidance  for  these  programs.  For 
example,  ED  provides  quality-control  and  distribution  facilities  for  the 
various  informational  services  that  are  developed  by  FCS  officers  abroad  and 
provided  to  the  U.S.  business  community  by  USCS  trade  specialists.  ED's 
exhibit  specialists  similarly  provide  on-site  technical  expertise  in 
organizing  overseas  trade  shows  and  missions  that  also  receive  extensive 
support  from  the  FCS. 

The  country  specialists  in  ED  advise  U.S.  firms  on  economic  and  market 
conditions  in  many  countries  in  the  non-communist  world.  This  staff  also 
plays  an  important  role  in  advising  the  Assistant  Secretary  of  Commerce  for 
International  Economic  Policy  on  U.S.  bilateral  policy  toward  the  countries 
of  the  non-communist  world. 
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Mission  and  Strategy 

Trade  Development  Mission.  The  Trade  Development  programs  of  ITA  have 
adopted  a  statement  of  their  mission  that  explicitly  recognizes  the  limited 
but  crucial  and  catalytic  Government  role  in  facilitating  the  expansion  of 
American  exports: 

The  Mission  of  ITA's  Trade  Development  is  to  Provide  Marketing 

Services  for  American  Business  to  Expand  the  Volume  of  U.S.  Exports. 

The  services  of  Trade  Development  are  offered  to  any  American  firm  that 
requires  assistance  in  exporting.  The  entire  universe  of  manufacturing  firms 
and  the  increasingly  important  services  sector  of  our  economy  are  viewed  as 
potential  clients  for  ITA'S  export  assistance  services.  Although  as  a 
subsequent  section  of  this  report  points  out,  the  preponderance  of  users  of 
Commerce's  trade  promotion  services  are  small  and  medium-sized  businesses,  no 
conscious  effort  is  made  to  direct  Commerce  programs  to  these  firms. 
Individual  Commerce  programs  are  useful  to  and  used  by  larger  exporting  firms 
as  well. 

Strategies  for  Trade  Development.  ITA  has  adopted  three  explicit  strategies 
to  accomplish  the  program's  mission.  A  description  of  each  follows: 

Strategy  I  —  ITA  will  target  a  substantial  portion  of  its  resources  on 

those  industries  that  show  the  greatest  potential  for 
increasing  exports. 

The  competitiveness  of  American  products  in  world  markets  differs 
significantly  from  industry  to  industry.  Commerce  would  misallocate  its 
limited  trade  promotion  resources  were  it  to  ignore  differences  in 
exportability  among  various  products.  For  this  reason,  Commerce  is 
developing  a  method  for  identifying  those  industries  with  the  greatest  export 
potential.  Each  year,  a  large  share  of  Commerce's  trade  promotion  resources 
will  be  targeted  on  a  limited  number  of  industry  groups  that  its  analysis 
suggests  have  the  best  export  prospects. 

The  targeting  system  is  based  on  an  analysis  of  foreign  demand  for  the 
products  and  services  of  37  different  American  industries.  This  analysis, 
which  is  done  annually,  evaluates  current  levels  of  exports  by  U.S.  firms  to 
the  65  countries  that  are  the  United  States  major  trading  partners.  For  each 
industry,  estimates  are  developed  of  foreign  competition  in  these  markets,  of 
barriers  to  trade  faced  by  U.S.  firms,  and  of  the  prospect  for  increases  in 
demand  for  U.S.  exports  in  each  market  in  the  years  immediately  ahead. 
Through  computer  techniques  developed  within  Commerce,  these  factors  are 
evaluated  jointly  to  yield  composite  rankings  for  each  U.S.  industry 
worldwide.  From  this  rank-ordered  list  of  industries  is  drawn  the  final 
group  of  industries  upon  which  Commerce's  export  promotion  efforts  will  be 
targeted  each  year.  This  analysis  is  a  part  of  the  program  planning  process 
which  is  described  in  a  subsequent  section  of  this  study. 

For  FY  81,  Commerce  will  target  on  a  group  of  15  industries.  For  each 
industry,  a  Target  Industry  Program  is  being  developed  in  consultation  with 
industry  members.  Target  Industry  Programs  will  be  based  on  an  assessment  of 
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the  need  for  export  assistance  of  various  segments  of  each  industry  and  on  an 
evaluation  of  the  appropriate  strategy  for  promoting  the  products  of  each 
industry  in  the  most  promising  overseas  markets.  Each  Target  Industry 
Program  will  include  a  mix  of  services  from  appropriate  Commerce  trade 
promotion  programs  and  special  efforts  by  industry  associations  and  trade 
publications  that  are  willing  to  commit  their  resources  to  support  Commerce's 
export  promotion  effort. 

ITA  also  is  assessing  the  export  opportunities  created  by  the  recently 
approved  Multilateral  Trade  Agreements.  ITA  will  target  its  activities  on 
the  industries  that  benefit  from  unusual  opportunities  arising  from  the 
tariff  reductions  and  eliminations  of  trade  barriers  accomplished  in  the  MTN 
agreements.  While  many  MTN-related  opportunities  can  be  exploited  through 
the  regular  Target  Industry  Program,  those  gains  from  the  MTN  that  fall 
outside  of  the  target  industries  will  receive  special  attention  to  ensure 
that  U.S.  firms  are  full  beneficiaries  of  these  accords.  A  subsequent 
section  of  this  study  will  describe  in  detail  the  special  efforts  underway  to 
exploit  the  opportunities  created  by  the  MTN  to  expand  trade. 

Strategy  II  —  ITA  will  respond  to  the  information  and  assistance  needs  of 

all  American  exporters  and  will  be  prepared  to  take  advantage 
of  special  export  marketing  opportunities  that  arise  from 
time  to  time. 

The  targeted  approach  to  delivering  export  marketing  services  does  not 
preclude  Commerce  from  providing  assistance  to  any  U.S.  firm  entering 
overseas  markets.  Indeed,  service  to  exporters  seeking  Commerce's  help  is  a 
high  priority.  One  of  the  fundamental  demands  impressed  upon  the  Commerce 
Department  by  Congress  and  the  business  community  during  the  recent  trade 
reorganization  was  the  need  to  ensure  that  ITA's  worldwide  network  of  offices 
are  equipped  and  eager  to  provide  effective  assistance  directly  to  the 
American  business  executive.  Commerce  is  taking  steps  throughout  its  trade 
promotion  programs  to  ensure  that  each  American  firm  seeking  its  help  is 
given  careful  and  personalized  attention.  In  recognition  of  this  fact,  a 
separate  strategic  focus  —  responding  to  exporters'  needs  —  has  been 
identified.  Substantial  resources  are  being  reserved,  particularly  in  the 
domestic  offices  of  the  U.S.  Commercial  Service  and  in  the  Foreign  Commercial 
posts  abroad,  to  ensure  that  business  visitors'  needs  are  satisfied. 

Commerce  also  will  respond  to  special  opportunities  and  needs  that  arise  in 
the  trade  development  area.  Presidential  initiatives  to  assist  the  footwear, 
textile,  and  apparel  industries,  for  example,  have  awakened  a  substantial  new 
interest  in  these  industries  in  exporting.  Commerce  supports  a  number  of 
export  promotion  programs,  in  conjunction  with  firms  in  each  industry,  as 
part  of  the  government-wide  effort  to  assist  these  two  industries  to  become 
better  able  to  withstand  competition  from  foreign  producers.  Similarly, 
Commerce  each  year  identifies  a  limited  number  of  foreign  markets  that  offer 
special  opportunities  for  American  exporters.  In  1981,  for  example,  special 
Country  Action  Campaigns  were  initiated  in  Saudi  Arabia,  Korea  and  the 
nations  of  the  Association  of  Southeast  Asian  Nations.  In  1981,  campaigns 
are  slated  for  Mexico  and  for  the  Gulf  states  of  the  Arabian  Peninsula. 
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Strategy  III  —  The  Trade  Development  units  will  advocate  exporters'  needs 

within  the  Government. 

Commerce's  trade  development  staff  interchanges  with  American  exporters.  In 
U.S  Foreign  Service  posts,  commercial  officers  are  in  contact  daily  with  U.S. 
businessmen  residing  or  visiting  abroad.  Trade  specialists  of  the  USCS  are 
exposed  to  the  export  problems  of  firms  of  all  sizes  and  characteristics 
throughout  the  country.  Through  access  at  the  grass  roots  to  the  American 
exporter  community.  Commerce  is  able  to  identify  and  articulate  the  needs  of 
U.S.  firms  selling  goods  and  services  overseas.  ITA  has  adopted  as  a  third 
strategic  thrust  an  active  program  to  explain  the  needs  of  exporters  and 

advocate  initiatives  to  address  those  needs. 

To  a  significant  degree,  this  role  involves  extensive  participation  in  the 

policy-making  process  of  the  government.  Within  the  Administration,  the  FCS 
and  USCS  staffs  will  develop  information  on  the  impact  on  exports  of  U.S. 
Government  policies,  foreign  government  actions,  and  foreign  business 
practices.  This  information  will  be  available  to  policy  makers  in  the 

Executive  Branch  who  formulate  U.S.  foreign  and  domestic  policies  that  affect 
exporters.  The  Congress,  through  hearings  on  trade  policies  and  programs  and 
in  response  to  special  requests,  also  is  a  potential  recipient  of  the 

information  to  be  gathered  on  exporters'  needs  and  problems. 

Commerce  also  has  access  to  the  advice  of  distinguished  business  leaders  in 
the  export  field.  The  President's  Export  Council  is  an  advisory  body  of 
prominent  private  sector.  Congressional  and  Executive  Branch 
representatives.  The  Council,  which  was  reconstituted  early  in  1979  by 
President  Carter,  has  met  frequently  to  consider  pressing  trade  matters  and 
to  advise  the  President  on  export  policy  matters  that  are  coming  before  him. 
The  President's  Export  Council  is  given  staff  support  by  the  Commerce 
Department,  and  the  Council  reports  to  the  President  through  the  Secretary  of 
Commerce. 

Throughout  the  United  States,  District  Export  Councils,  affiliated  with  their 
local  USCS  office,  provide  advice  on  export  matters  from  the  local 
perspective.  District  Export  Council  members  amplify  Commerce's  trade 
promotion  programs  in  each  region  by  speaking  on  exporting  before  local 
groups  and  giving  their  own  time  to  counsel  and  assist  new  exporters. 

Trade  Development  Programs  and  Objectives.  ITA  offers  an  array  of  services 
that  assist  American  firms  to  overcome  the  most  important  obstacles  to 
increasing  their  exports.  These  programs  fall  into  seven  categories, 
reflecting  the  basic  program  objectives  in  the  Trade  Development  units  of 
ITA.  The  following  section  discusses  each  program  objective,  some  of  the 
factors  that  give  rise  to  the  objective,  and  the  specific  programs  ITA  has 
developed  to  accomplish  the  objective. 


Objective  1  —  To  provide  information  and  assistance  to  individual  U.S. 

firms  and  industries  on  specific  export  opportunities  and 
problems. 

The  key  to  success  in  exporting  is  timely  and  accurate  information  on 
potential  sales  opportunities  and  general  information  and  counseling  on 
economic  conditions.  U.S.  firms  have  consistently  indicated  in  surveys 
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conducted  by  Commerce  that  they  require  such  information  in  order  to  develop 
their  overall  marketing  strategies.  Five  major  activities  within  ITA  are 
designed  to  meet  this  objective.  They  are  the  Business  Counseling  Service, 
The  Major  Projects  Program,  The  Trade  Opportunities  Program,  The  Export 
Marketing  Plans  Service,  and  the  Trade  Complaints  Service. 

Business  Counseling  for  exporters  is  offered  by  several  elements  of  ITA. 
During  FY  79  nearly  175,000  requests  for  business  counseling  were  made  by 
U.S.  companies.  The  majority  of  these  inquiries  were  handled  by  the  USCS. 
The  USCS  evaluates  the  opportunities  available  to  a  company  considering 
initial  or  expanded  export  business  and  develops  with  the  firm  a  sound 
international  marketing  plan.  The  contacts  and  relationships  generated  with 
the  USCS  usually  stimulate  potential  and  experienced  exporters  to  explore 
other  counseling  services  within  ITA. 

Trade  specialists  in  Washington  provide  companies  with  specific  informa tion 
on  foreign  business  practices  and  market  opportunities.  Specialists  in  ITA 
also  provide  country- specific  marketing  advice.  In  EWT,  experts  advise  U.S. 
firms  on  methods  of  doing  business  in  centralized  economies  and  provide 
insights  into  marketing  and  promotion  practices  in  these  countries. 

ITA  counseling  services  draw  from  a  vast  array  of  economic  and  marketing 
input  generated  by  the  FCS.  In  PCS  posts  abroad,  commercial  officers  have 
been  instructed  to  give  the  highest  priority  to  aiding  visiting  U.S.  business 
representatives  with  "on-site"  marketing  perspectives. 

The  Major  Projects  Program  assists  U.S.  industry  to  bid  successfully  on  major 
international  construction  or  infrastructure  projects  and  on  major  product 
sales  opportunities.  The  program  staff  monitors  foreign  tenders,  primarily 
from  foreign  governments,  for  bids  on  major  industrial  projects,  consultancy 
and  product  sales  contacts,  and  strategic  systems  sales.  Through  FCS 
commercial  officers  abroad  and  through  private  sources,  the  program  staff 
gathers  and  disseminates  information  to  U.S.  firms  interested  in  particular 
opportunities. 

The  program  staff  also  play  a  facilitative  role  cm  projects  in  which  problems 
arise.  The  staff  coordinates  U.S.  Government  support  to  insure  that  American 
firms  receive  fair  treatment  in  bidding  cm  projects.  Such  support  usually 
takes  the  form  of  official  representations  to  foreign  buyers  of  major 
projects  on  behalf  of  all  U.S.  firms  bidding  on  a  project. 

This  staff  also  is  responsible  for  qualifying  U.S.  firms  to  bid  on 
procurements  by  the  North  Atlantic  Treaty  Organization.  No  fees  are  charged 
for  any  of  these  services. 

The  Trade  Opportunities  Program  (TOP)  notifies  American  companies  of  specific 
export  opportunities  that  come  to  the  attention  of  commercial  officers  in 
U.S.  posts  abroad.  Often  foreign  business  persons  seek  assistance  in 
locating  U.S.  suppliers,  and  many  other  trade  leads  are  developed  by 
commercial  officers  in  the  course  of  their  regular  business  contacts. 

Trade  leads  are  cabled  by  overseas  posts  to  the  TOP  computer  in  Washington. 
A  computer  search  matches  the  foreign  buyer’s  interest  with  products  offered 
by  U.S.  firms  that  subscribe  to  the  program.  Notice  of  the  trade  opportunity 
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is  then  mailed  to  the  subscriber  for  action.  In  many  cases,  D.S.  overseas 
posts  designate  certain  prime  trade  opportunities  for  "special  handling."  In 
these  cases,  TOP  specialists  telephone  specific  firms  to  give  them  direct  and 
swift  notice  of  these  opportunities.  A  weekly  compilation  of  all  new  trade 
opportunities  is  also  available  on  a  subscription  basis.  State  and  local 
government  organizations  and  some  private  firms  purchase  computer  tape 
records  of  trade  opportunities  and  disseminate  TOP  to  firms  in  their  region. 

The  Tailored  Export  Marketing  Plans  Service  (TEMPS)  provides  individual  firms 
with  a  step-by-step  customized  plan  of  action  to  enable  the  firm  to  begin 
exporting.  Each  plan  is  a  complete  work  plan  and  timetable  to  guide  a  firm 
through  the  fundamentals  of  exporting.  TEMPs  help  firms  to  identify  the  best 
foreign  market  for  their  products,  to  select  a  freight  forwarder,  and  to  fill 
out  export  documents*  Each  TEMPS  is  developed  after  consultation  with  the 
individual  firm's  management.  Occasionally,  in  conjunction  with  trade 
associations,  TEMPS  are  programmed  for  industries  or  industry  segments  and 
made  available  to  all  interested  firms.  The  OSCS  follows-up  each  TEMPS  with 
further  counseling  assistance  as  the  firm  implements  the  marketing  plan. 

ITA's  Trade  Complaints  Unit  facilitates  amicable  settlement  of  commercial 
disputes  involving  U.S.  exporters.  Complaints  are  brought  to  the  unit  by 
O.S.  companies  or  foreign  buyers.  The  Unit  does  not  take  sides  in  these 
disputes;  rather,  it  uses  the  offices  of  the  PCS  and  the  USCS  to  informally 
encourage  both  parties  to  establish  or  resume  direct  negotiations. 


Objective  2  —  To  provide  U.S.  businesses  with  information  necessary  to 

identify  and  establish  overseas  business  relationships. 

Respondents  to  Commerce  surveys  consistently  have  attached  a  high  priority  to 
obtaining  assistance  in  locating  and  obtaining  foreign  representation  to 
carry  out  their  export  market  goals.  Commerce  has  developed  a  broad  range  of 
informational  programs  to  serve  this  need  and,  during  1980,  launched  a  major 
new  information  service,  the  Worldwide  Information  and  Trade  System  (WITS). 

Three  established  programs  complement  WITS:  World  Trade  Data  Reports,  the 
Agent/Distributor  Service  and  the  Foreign  Traders'  Index.  WITS  assists  in 
orienting  a  U.S.  firm  on  where  to  export,  while  the  other  three  services 
offer  specific  information  on  foreign  companies.  These  three  services  are 
available  to  U.S.  firms  on  a  fee  basis. 

WITS,  now  in  its  pilot  stage,  is  designed  to  deliver  essential  information  to 
U.S.  exporters  by  means  of  am  on-line  computerized  system.  Seven  basic  types 
of  information  will  be  offered  in  WITS.  Data  bases  will  include  background 
information  on  U.S.  suppliers  and  foreign  customers,  information  on  products 
offered  for  sale  by  U.S.  firms  and  products  sought  by  foreign  buyers, 
summaries  of  market  research  conducted  by  Commerce,  lists  of  upcoming  trade 

promotion  events,  and  a  file  of  key  government  amd  private  sector  experts  to 
whom  exporters  may  turn  for  help. 

By  1983,  ITA  plans  to  have  the  WITS  system  available  in  every  Commerce  field 
office,  and  in  more  than  40  overseas  posts.  Private  information  vendors  will 
offer  WITS  to  the  public  directly  to  expand  the  market  for  and  convenience  of 
using  WITS.  Until  WITS  is  fully  operational,  several  long-standing  Commerce 
information  programs  remain  in  operation. 
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World  Trade  Data  Reports  (WTDR's)  are  compiled  on  request  for  U.S.  exporters 
who  seek  background  information  on  prospective  foreign  buyers  of  their 
products  or  services.  The  Agent/Dlstrlbutor  Service  (ADS)  assists  U.S.  firms 
entering  a  foreign  market  for  the  first  time  to  locate  an  effective 
representative  or  distributor.  Both  WTDR's  and  ADS  can  be  ordered  through  the 
USCS  which  develops  the  request  by  analyzing  a  firm's  product  line  and  export 
objectives.  The  application  is  transmitted  to  the  appropriate  U.S.  overseas 
posts  where  commercial  officers  screen  the  market  for  qualified  agents  or 
distributors  or  seek  the  background  information  requested  for  a  WTDR. 

The  Foreign  Traders  Index  (FTI)  is  a  computer  file  listing  names  and 
addresses  of  foreign  firms  known  to  be  potential  purchasers  of  U.S.  products 
or  potential  agents  or  distributors  for  American  firms.  Upon  request, 
Commerce  will  prepare  labels  or  a  computer  print-out  from  the  FTI  lists  of 
firms  by  country  and  product  type.  These  lists  can  greatly  simplify  a  firm's 
search  for  foreign  contacts.  Trade  lists  are  requested  by  U.S.  exporters  in 
most  cases  through  the  USCS. 


Objective  3  —  To  expand  participation  of  U.S.  firms  in  trade  promotion 

activities  overseas. 

Face-to-face  meetings  with  potential  buyers  and  agents  often  enable  exporting 
firm  to  best  assess  the  overseas  market  for  its  products  and  the  character  of 
future  business  partners.  At  the  same  time,  the  opportunity  to  meet  with 
exporters  and  see  their  products  in  action  has  proved  to  be  a  tremendous 
attraction  to  potential  buyers  and  representatives.  For  this  reason. 
Commerce  administers  an  extensive  program  of  trade  expositions  and  missions 
to  provide  these  highly  valued  personal  contacts. 

ITA's  trade  promotion  program  is  administered  through  a  network  of  twelve 
Export  Development  Offices _  in  the  non-communist  world  and  five  trade 
promotion  centers  in  Eastern  Europe.  Together,  these  offices  serve  as  key 
information  and  marketing  centers  for  U.S.  business  representatives  planning 
or  currently  doing  business  overseas.  Each  office  manages  participation  in 
local  international  fairs,  hosts  specialized  exhibitions,  provides  support  to 
U.S.  trade  missions,  and  assists  U.S.  firms  participating  in  these  activities 
by  providing  them  with  a  temporary  base  of  operations  abroad.  Annually,  ITA 
sponsors  more  than  400  overseas  promotional  events  for  U.S.  businesses. 

In  addition  to  its  traditional  promotional  events,  ITA  is  developing  the 
Market  Launch  Service.  This  program  provides  low-cost,  "no  frills" 
assistance  to  U.S,  firms  that  participate  on  their  own  in  foreign  trade 
fairs.  Commerce  acts  as  a  liaison  between  fair-sponsors  and  the  firm  and 
provides  the  firm  with  limited  facilitative  services. 

ITA's  special  promotions  programs  provide  other  low-cost  overseas  promotional 
opportunities.  These  include  f  catalog  expositions  and  video-tape 
presentations  that  enable  firms  to  present  and  even  demonstrate  their 
products  without  incurring  the  expense  of  shipping  goods  abroad.  These 

special  services  are  particularly  effective  in  remote  areas  or  developing 
countries. 
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All  Commerce  trade  promotion  events  are  made  available  at  cost  to  U.S. 
firms.  As  exhibition  costs  have  risen  and  funds  available  for  these  events 
have  diminished  in  recent  years,  ITA  has  found  it  necessary  to  recover 
virtually  all  costs  of  each  exhibition  from  participants.  This  has  resulted 
in  a  substantial  increase  in  charges  for  trade  fairs  during  the  past  two 
years.  Although  the  subsidy  implicit  in  earlier  price  structures  has  been 
eliminated,  the  programs  continue  to  offer  a  broad  range  of  promotional 
opportunities  and  to  enjoy  substantial  participation  by  U.S.  firms. 


Objective  4  —  To  stimulate  U.S.  business  interest  in  exporting. 

A  company  that  decides  to  export  is  principally  motivated  by  the  need  to  find 
new  markets  and  by  the  potential  profits  to  be  achieved  through  exporting. 
Consequently,  ITA  provides  information  to  U.S.  companies  and  industries  so 
that  they  can  evaluate  business  opportunities  overseas  through  exporting  and 
can  gain  an  awareness  both  of  how  to  export  and  of  the  information  and 
assistance  offered  by  the  government.  A  number  of  activities  are  directed 

toward  this  objective. 

Export  Seminars  are  the  major  vehicle  employed  by  Commerce  to  attract  new 
firms  to  exporting.  Each  year,  the  USCS  sponsors  hundreds  of  seminars  to 
introduce  firms  to  exporting  and  export  techniques.  Among  the  topics 
discussed  in  the  seminars  are:  generalized  introductions  to  exporting, 
detailed  inquiries  into  marketing  opportunities  in  high- potential  regions  of 
the  world,  and  technical  sessions  on  such  topics  as  export  financing  and 
documentation.  The  seminars  often  are  co-sponsored  by  local  Chambers  of 
Commerce  or  other  multiplier  organizations  and  often  feature  as  speakers  the 
staff  experts  from  ITA  in  Washington.  Commerce  also  co-sponsors,  with  OPIC, 
SBA,  and  Eximbank,  Interagency  Conferences  which  provide  information  on  the 
wide  range  of  government  export  assistance  activities  and,  in  particular, 
give  broader  coverage  to  Eximbank,  OPIC,  and  SBA  activities. 

Export  Awareness  publications  from  ITA  provide  the  would  be  exporter  with  a 
broad  range  of  informational  pamphlets.  Some,  such  as  ITA's  "Basic  Guide  to 

Exporting,"  are  comprehensive  how-to  guides  to  exporting  or  to  specific 

problem  areas  in  overseas  trade.  Other  publications  offer  general 

information  on  exporting  and  introduce  exporters  to  the  services  available 
from  the  Government  to  assist  in  overseas  sales.  ITA's  publications  also 
include  detailed  market  research  on  foreign  market  demand  for  individual 
products  and  special  reports  on  foreign  market  conditions  prepared  by  the  PCS. 

The  Industry  Relations  Program  puts  U.S.  industry,  mainly  through  trade 
associations,  in  contact  with  experts  on  trade  development  matters.  Industry 
program  specialists  work  closely  with  industry  groups  to  develop  export 
promotion  plans  for  industries  targeted  for  intensive  assistance.  ITA's 
regular  contact  with  industry  on  program  developments  ensures  that  the 
concerns  and  objectives  of  industry  are  taken  into  account  in  developing 
Commerce's  programs  that  assist  individual  industries. 

The  President's  E-Award  Program  for  outstanding  export  performance  gives 
public  recognition  to  companies  that  have  succeeded  in  achieving  substantial 
increases  in  the  level  of  their  exports.  The  publicity  associated  with  the 


2-12 


presentation  of  the  E-Award  gives  a  company  valuable  public  recognition  for 
its  export  activities  and  contributes  to  Commerce's  export  awareness  efforts 
by  establishing  the  E-Award  winners  as  role  models  for  other  firms. 


Objective  5  —  To  stimulate  foreign  buyers'  interest  in  U.S.  products  and 

technology. 

Although  ITA  principally  promotes  exports  by  assisting  companies  to  make 
products  available  in  foreign  markets,  exports  also  may  be  expanded  by 
encouraging  foreign  demand  for  U.S  products.  Bringing  foreign  buyers  to 
visit  U.S.  suppliers  in  many  cases  is  an  efficient  and  low  cost  method  for 
U.S.  firms  to  introduce  their  products  to  overseas  markets.  Particularly  for 
the  small  firm,  or  the  first-time  exporter,  bringing  the  foreign  buyer  to  the 
company  doorstep  is  a  less  risky,  and  more  attractive  way  to  begin 
exporting.  Two  ITA  Programs  currently  meet  this  objective:  The  Foreign 
Buyer  Program  and  the  New  Product  Information  Service. 

The  Foreign  Buyer  Program  assists  foreign  business  representatives  who  visit 
the  United  States  to  purchase  U.S.  products,  services  or  technology.  Commerce 
trade  specialists  assist  foreign  buyers  to  contact  U.S  firms.  Each  year,  the 
program  staff  supports  a  number  of  buying  missions  to  the  United  States. 
About  15  trade  shows  staged  in  the  United  States  each  year  receive  special 
assistance  in  recruiting  foreign  buyers  to  visit  the  shows.  Foreign  visitors 
are  assisted  in  registering  at  trade  shows,  in  setting  appointments  with  U.S. 
exporters,  and  in  other  activities  as  well.  The  FCS  abroad  promotes  buyer 
attendance  at  trade  shows  sponsored  by  the  program  and  alerts  the  program 
staff  to  assist  individuals  and  groups  of  buyers  coming  to  the  United 
States. 

Itineraries  developed  for  foreign  buyer  groups  ordinarily  include  plant 
visits  and  appointments  with  prospective  U.S.  suppliers.  The  USCS  supports 
this  program  through  assistance  to  foreign  buyers  when  they  visit  U.S.  cities. 

The  New  Product  Information  Service  (NPIS)  gives  wide  foreign  market  exposure 
to  new  U.S.  products  through  government  publications.  The  primary  targets  of 
this  service  are  U.S.  firms  not  regularly  exporting,  particularly  small  and 
medium-sized  companies  seeking  a  low-cost  test  of  foreign  buyers'  interest  in 
their  products.  Subscribers  to  NPIS,  which  is  provided  free  of  charge, 
submit  promotional  product  descriptions  to  ITA,  which  publishes  the  material 
in  Commerce's  bi-monthly  publication,  "Commercial  News,  USA."  This  magazine 
is  then  distributed  to  Foreign  Service  posts,  which  in  turn,  distribute 
copies  to  local  businesses.  In  many  embassies,  portions  of  "Commercial  News 
USA"  are  translated  into  the  local  language  to  ensure  broad  distribution  to 
potential  foreign  purchasers.  In  addition  to  NPIS,  "Commercial  News  USA" 
publishes  news  of  products  from  virtually  every  major  U.S.  industry.  Each 
general  issue  of  about  175  new  product  listings  and  other  opportunities  is 
distributed  to  about  100,000  foreign  buyers  by  the  commercial  sections  in 
U.S.  overseas  posts.  The  USCS  assists  firms  in  responding  to  foreign 
inquiries  that  result  from  their  exposure  in  "Commercial  News  USA." 


2-13 


Objective  6  —  To  enhance  other  federal,  non-federal  government,  and  private 

sector  export  promotion  activities. 

ITA  and  EWT  are  only  two  of  many  organizations  involved  in  promoting 
exports.  At  the  state  and  local  levels,  private  agencies  have  been  selected 
to  assist  and  encourage  exporters.  Many  private  sector  activities  also  offer 
assistance  to  exporting  firms.  The  Federal  Government  possesses  some 
advantages  in  providing  export  assistance  by  virtue  of  its  substantial 
resources  here  and  abroad.  Local  entities,  however,  complement  the  Federal 
Government's  efforts.  Working  together  with  Commerce,  these  groups  can 
magnify  Federal  Government  efforts  and  make  them  more  effective.  For  these 
reasons  the  enhancement  of  non-federal  efforts  is  one  of  ITA's  Trade 
Development  strategies. 

To  expand  the  role  of  state  and  local  governments  in  exporting,  ITA  has 
established  a  liaison  office  within  the  office  of  the  Assistant  Secretary  for 
Trade  Development.  This  liaison  function  provides  swift  access  to  export 
information  and  ITA  services  for  export-oriented  organizations  at  all  levels 
of  government.  The  liaison  office  will  encourage  better  planning  and 
coordination  of  Federal,  State,  and  local  export  initiatives  and  will  assist 
jurisdictions  interested  in  establishing  export  development  programs. 

Private  export  promotion  services  are  developed  through  Commerce's  Multiplier 
Program.  Multipiers  include  banks.  Chambers  of  Commerce,  and  other  private 
businesses  and  organizations  with  an  interest  in  helping  exporters. 
Multipliers  reach  a  formal  agreement  with  Commerce  to  distribute  Commerce 
literature,  publicize  its  services,  and  otherwise  support  the  Federal  export 
expansion  effort.  Commerce  provides  the  multiplier  with  the  materials  and 
export  assistance  needed  to  do  this  job  effectively. 

The  USCS  is  the  key  contact  point  for  both  initiatives.  Trade  specialists 
provide  the  expert  counseling  government  agencies  often  need  in  their  export 
programs.  USCS  specialists  also  work  closely  with  multipliers  and  local 
government  organizations  to  coordinate  program  activities  and  seek  ways  in 
which  local  and  Federal  efforts  can  work  together  to  expand  exports  from  the 
region. 


Objective  7  —  To  plan  and  evaluate  export  development  activity  and  identify 

the  best  opportunities  in  industries  and  countries. 

Planning  of  ITA's  Trade  Development  program  is  essential  for  three  reasons. 
First,  Federal  Government  resources  available  for  export  promotion  are 
limited,  and  effective  planning  is  essential  to  best  accomplish  the  Trade 
Development  mission.  Second,  the  conduct  of  the  Trade  Development  mission 
involves  integrating  a  number  of  separate  but  closely  related  organizations, 
namely  the  USCS  and  the  FCS  in  the  field,  and  the  Export  Development  and 
East-West  Trade  staffs  in  Washington.  Planning  of  programs  and  agreement 
among  the  units  on  objectives  and  standards  of  performance  is  essential  to 
the  effective  delivery  of  Trade  Development  programs.  Finally,  planning  and 
evaluation  provide  the  mechanism  for  adjustment  and  change  in  response  to 
rapidly  changing  economic  conditions  and  trade  opportunities  in  the 
international  marketplace. 
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The  Trade  Development  planning  process  consists  of  four  elements: 

1.  Long  Term  Planning,  including  an  annual  review  of  the  mission, 
strategies  and  objectives  of  the  Trade  Development  programs. 

2.  Budget  and  Program  Planning,  including  the  determination  of 
priorities  and  program  needs  to  carry  out  the  mission  and  strategies 
and  the  development  of  budgetary  requirements  to  support  its  programs. 

3.  Targeting  and  Industry  Planning,  involving  the  identification  of 
industries  and  foreign  markets  with  high  potential  for  increased  U.S. 
exports,  the  analysis  of  the  problems  and  needs  of  targeted 
industries,  and  the  development  of  ITA  Target  Industry  Programs  for 
each  industry  selected  by  ITA  for  intensive  assistance. 

4.  Country  Commercial  Programming  and  Planning,  through  which  FCS  posts 

and  the  Washington  program  units  reach  agreement  on  post  goals  and 

objectives  and  the  allocation  of  post  resources  for  trade  development 
purposes. 

Because  the  Federal  budget  process  requires  very  long  lead  times,  this 
planning  sequence  occurs  over  a  three  year  cycle.  It  results,  at  the  start 
of  each  fiscal  year,  in  detailed  program  plans  for  each  staff  unit  in  Trade 
Development.  The  planning  system,  which  is  still  evolving,  is  intended  to 

become  the  driving  force  behind  the  full  integration  of  the  field  and 

Washington  staffs  of  ITA's  Trade  Development  effort. 

A  comprehensive  evaluation  system  also  is  being  developed  for  Trade 
Development  because  evaluation  plays  an  essential  function  in  the  efficient 
use  of  resources.  This  system  will  provide  management  with  information  on 
program  performance  and  become  an  essential  input  into  the  planning  process. 


NON- ITA  EXPORT  ACTIVITIES  IN  COMMERCE 


Economic  Development  Administration  (EDA)  Export  Activities 

As  part  of  its  traditional  role  of  stimulating  economic  development  in 
distressed  areas,  the  Economic  Development  Administration  has  provided 
assistance  to  support  export  development  since  1965.  In  many  instances, 
these  activities  have  been  coordinated  or  developed  jointly  with 
ITA — combining  EDA's  programs  to  create  private  sector  jobs  with  ITA's 
programs  to  expand  exports.  EDA  encourages  export  activities  as  an  economic 
development  tool,  and  also  explores  the  ways  in  which  EDA  can  support  and 
supplement  Departmental  trade  efforts.  Below  are  several  examples  of 

activities  which  have  been  undertaken  by  EDA  in  the  past  to  support  export 
activities: 

o  In  1977  a  joint  EDA/ITA  two  year  demonstration  was  undertaken. 

Through  this  demonstration  EDA  provided  $465,000  to  fund  export 
specialists  on  the  staff  of  nine  Economic  Development  Districts 
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(EDDs) ,  which  are  multi-county  planning  organizations  with 
representatives  of  both  the  private  and  public  sectors  at  the  local 
level.  The  specialists  are  charged  with  helping  the  EDA  develop  an 
Export  Development  Program  and  providing  one-on-one  counseling 
service  to  local  firms  in  conjunction  with  the  ITA  field  office.  It 
is  expected  that  this  effort  will  continue  into  FYs  81  and  82. 

o  EDA's  Technical  Assistance  Program  has  provided  export  assistance  to 
American  communities,  including  assistance  to  trade- impacted 
industries  and  firms,  through  its  Trade  Adjustment  Assistance 
Program.  Some  of  the  Trade  Adjustment  Assistance  has  been  directed 
toward  export  development  as  part  of  a  readjustment  and  recovery 
strategy.  Technical  Assistance  projects  have  included: 

An  outreach  program  to  assist  smaller  firms  to  export,  such  as 

through  EDA-funded  University  Centers.  The  University  Centers 

provide  varied  development,  management,  and  problem  solving 
assistance  to  the  communities  and  business  firms  in  their  area. 

A  $300,000  grant  to  the  Economic  Development  and  Industrial 
Corporation  of  Boston  to  examine  all  Boston  area  manufacturers  to 
help  them  identify  exportable  products,  to  provide  management 
assistance,  to  establish  overseas  trade  missions,  and  to  sponsor 
an  international  trade  fair. 

A  grant  of  $505,000  to  ITA  to  support  a  series  of  studies 

concerning  worldwide  exporting  potential  for  American  textile  and 
apparel  firms.  To  further  support  this  effort,  a  total 

investment  goal  of  $3  million  was  established  for  transfers  to 
ITA  for  FY  79-80. 

o  EDA  has  also  provided  business  loans  and  loan  guarantees  to  firms 
interested  in  exporting  through  its  Development  Finance  Program  as 
part  of  the  agency's  economic  development  mandate.  Under  the  Trade 
Adjustment  Assistance  Program,  loans  and  loan  guarantees  to 
import- damaged  firms  are  also  available. 


Regional  Development  Commissions 

The  eight  Title  V.  Regional  Commissions  associated  with  Commerce  and  the 
Appalachian  Regional  Commission,  which  is  funded  under  a  separate  legislative 
authority,  are  each  headed  by  a  Federal  co-chairman  appointed  by  the 
President  to  represent  the  Federal  Government  and  by  the  governors  of  member 
states.  The  commissions  encompass  adjacent  states  and  provide  federal-state 
cooperative  leadership  to  regional  economic  development  and  planning.  In 
recent  years,  they  have  increasingly  included  export  activities  in  their 
program  priorities.  A  considerable  number  of  export  development  projects 
have  been  funded  by  the  Commissions,  often  jointly  with  state  and  federal 
agencies.  Most  of  the  programs  have  emphasized  export  awareness,  trade 
missions  and  identification  of  export  development  opportunities. 
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The  following  are  examples  of  some  Regional  Commission  export  related 
programs. 

o  The  Southern  Consortium  for  International  Education  at  Georgia  Tech 
provides  foreign  market  studies  of  75  industries  which  have  the  best 
export  prospects.  Commission  funding  will  enable  businesses  to 
receive  these  studies  free  of  charge. 

o  A  seafood  and  agricultural  trade  mission  is  now  scheduled  to  visit 
Egypt,  Japan,  France  and  a  number  of  African  countries.  This  project 
is  coordinated  with  ITA  and  funded  by  the  Coastal  Plains  Regional 
Commission. 

o  The  New  England  Regional  Commission  has  funded  participation  by  New 
England  firms  in  ITA-supported  overseas  trade  fairs  and  trade 
missions  which  focus  on  industries  heavily  represented  in  the  area. 

o  The  Old  West  Regional  Commission  has  been  active  in  export 
development  for  a  number  of  years.  It  has  funded  ETLAS,  a  program 
under  which  a  consultant,  specializing  in  export  management,  provides 
Export  Trade  Leads  and  Advisory  Services  to  Old  West  Region  business 
firms.  The  trade  leads  service  is  based  on  the  Department  of 
Commerce's  computerized  Trade  Opportunities  Program. 

o  The  Four  Corners  Regional  Commission  focused  its  initial  effort  on 
building  basic  infrastructure  services  in  the  region.  It  helped 

three  state  offices  to  establish  export  programs.  The  programs  have 
concentrated  on  export  awareness  and  identification  of  firms  with 
export  potential. 


National  Marine  Fisheries  Service  (NMFS) 


The  Seafood  Export  Development  Program  promotes  the  export  of  American 
seafood  products,  particularly  those  seafoods  based  on  underutilized 
species.  The  program  introduces  America's  seafood  products  to  potential 
buyers  overseas  and  stimulates  and  trains  American  businessmen  to  export. 
These  promotion  efforts  are  implemented  through  the  following  activities: 

o  The  NMFS  staff,  through  contracts,  is  developing  an  up-to-date 
listing  of  domestic  seafood  producers  and  exporters  and  their  seafood 
products,  and  foreign  seafood  buyers,  importers,  wholesalers, 

processors,  and  large  institutional  users.  The  development  of 
specialized  literature  in  foreign  languages  together  with 
audio-visual  presentations  has  been  contracted  for  to  help  sell 
American  products  to  foreign  businessmen  who  are  unfamiliar  with 
American  seafoods.  In-depth  studies  of  foreign  seafood  markets  have 
also  been  contracted  for  to  determine  where  opportunities  exist  for 
the  development  of  new  or  expanded  sales  of  American  exports. 

o  The  program  also  calls  for  a  coordinated  effort  to  catalog  foreign 
seafood  standards,  specifications,  and  consumer  preference,  by 
species,  of  all  major  foreign  markets.  This  will  give  U.S. 
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businessmen  better  guidelines  to  follow  in  preparing  their  products 
for  different  foreign  customers.  NMFS  also  plans  to  establish  a 
network  of  foreign-based  reporters  who  will  telex  daily  or  weekly 
reports  on  international  seafood  market  conditions  and  trends  to 
NMFS.  The  NMFS  staff  will  distribute  this  information  rapidly  to  the 
U.S.  seafood  industry  in  order  to  give  them  a  competitive  edge  in 
their  international  marketing  efforts. 

Under  the  program,  NMFS  will  develop  and  lead  trade  missions  into  overseas 
markets  to  promote  the  export  of  all  United  States  seafood  products  at 
international  trade  fairs,  conferences,  and  exhibits  where  appropriate. 

NMFS  has  participated  in  shows  or  led  missions  worldwide  and  has  also 
participated  in  domestic  shows  and  seminars  on  exporting. 
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CHAPTER  3:  U.S.  DEPARTMENT  OF  AGRICULTURE  PROMOTIONAL  PROGRAMS  AND  ACTIVITIES 


INTRODUCTION 


Importance  of  Agricultural  Exports  to  U.S,  Economy 

Agriculture  is  a  major  growth  sector  in  the  U.S.  economy.  FY  79  farm  exports 
of  $32.1  billion  paid  for  agricultural  imports  of  $16.2  billion  —  leaving  a 
net  favorable  balance  of  $15.8  billion. 

In  FY  79  production  of  almost  one  out  of  every  three  harvested  acres  —  about 
110  million  acres  —  was  exported.  For  some  farmers,  the  ratio  is  even 
higher.  Soybean  farmers  must  look  to  foreign  markets  for  more  than  half 
their  sales;  wheat  farmers  market  two-thirds  of  their  production  abroad;  in 
cotton  and  rice,  exports  account  for  more  than  half  of  production;  and  for 
feed  grains  and  tobacco,  more  than  25  percent.  Today,  more  than  one  out  of 
every  four  dollars  earned  by  the  American  farmer  comes  from  overseas  sales. 

U.S.  farm  exports  also  contribute  significantly  to  the  national  economy. 
Every  dollar  that  is  returned  to  the  farm  sector  from  export  is  more  than 
doubled  in  the  economy.  In  the  aggregate,  farm  exports  generated  over 
$70  billion  worth  of  business  activity  in  1975.  Of  this,  about  $30  billion 
came  from  the  farm  sector.  The  remainder  came  from  supporting  goods  and 
services  dispersed  throughout  the  economy,  generating  income  in  food 
processing,  trade  and  transportation,  warehousing,  wholesaling  and  retailing, 
and  other  sectors. 


Foreign  Economic  Development 

Foreign  economic  development  is  important  to  U.S.  export  market  promotion. 
Growth  in  demand  for  U.S.  agricultural  exports  is  closely  linked  to  increases 
in  per  capita  incomes  in  foreign  markets.  At  very  low  per  capita  income 
levels,  increased  demand  for  food  staples  is  actually  more  than  proportional 
to  increases  in  earnings.  Thus,  even  modest  changes  in  per  capita  income  can 
have  a  sizeable  effect  on  the  demand  for  basic  food  items.  Greater  demand 
for  food  generally  translates  into  increased  demand  for  agricultural 
imports.  This  is  especially  true  in  the  case  of  developing  countries  whose 
agrarian  sectors  are  unable  to  respond  to  increased  demand  with  increased 
production.  Increases  in  income,  therefore,  result  in  increased  demand  for 
U.S.  wheat,  rice,  fats,  and  vegetable  oil. 

In  the  richer,  emerging  industrialized  nations,  the  increase  in  the  demand 
for  food  is  less  then  the  increase  in  incomes.  High  protein  foods  and  more 
highly  processed  foods  come  within  reach  financially,  resulting  in  the  growth 
and  diversification  of  demand  for  a  broader  range  of  agricultural  products. 
Greater  demand  for  meat,  in  turn,  translates  into  a  greater  demand  for  feed 
grain  and  feed  proteins,  both  from  abroad  and  from  the  United  States. 
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Legislative  Foundation 

Government  activities  related  to  the  development,  expansion,  and  maintenance 
of  foreign  markets  for  U.S.  agricultural  products  are  centered  within  the 
Foreign  Agricultural  Service  (FAS),  established  on  March  10,  1953.  The 
mission  of  FAS  is  to  expand  foreign  markets  for  U.S.  farm  commodities  by 
gathering,  analyzing,  and  disseminating  information  on  foreign  market  supply 
and  demand  situations;  working  to  gain  access  to  foreign  markets;  and  working 
to  promote  increased  foreign  consumption  and  utilization  of  U.S.  agricultural 
commodities.  Recently,  the  Secretary  transferred  to  FAS  the  Office  of  the 
General  Sales  Manager  (OGSM) ,  which  has  responsibility  for  the  Agricultural 
Commodity  Export  programs  and  Risk  Assurance  programs.  Under  the  Commodity 
Credit  Corporation  Charter  Act,  OGSM  has  the  authority  to  make  sales  or 
export  from  CCC  stocks,  and  to  develop  and  administer  programs  to  export  U.S. 
agricultural  commodities.  The  CCC  Credit  program  was  established  under  the 
Commodity  Credit  Corporation  Act  of  1948. 


SPECIAL  CONDITIONS  OF  AGRICULTURE 


Unique  Production  and  Marketing  Structure 

Agricultural  production  and  marketing  are  carried  out  in  an  operational 
environment  substantially  different  from  the  manufacturing  segment  of  the 
U.S.  economy.  Productive  resources  are  fragmented,  and  the  individual 
producer  lacks  control  over  marketing,  product  price,  and  the  total  output. 
Production  is  usually  determined  to  a  large  extent  by  weather  rather  than  by 
management  choices. 

Because  the  individual  producer  often  lacks  adequate  control  over  key  factors 
of  production,  and  because  in  a  worldwide  marketplace  agricultural  products 
are  generally  handled  by  nonfarm  interests,  it  has  long  been  Government 
policy  to  reduce  the  individual  producer's  financial  risk  through  many 
avenues  such  as  research,  credit,  insurance,  education,  marketing 
information,  and  price  supports. 

U.S.  farm  policy  allows  individual  producers  to  allocate  production  resources 
(with  a  few  exceptions)  in  an  effort  to  achieve  optimum  production  efficiency 
in  terms  of  supply-demand  conditions  in  the  marketplace.  Large  export  sales 
have  become  an  integral  part  of  the  agricultural  economy.  Agricultural 
officials  generally  agree  that  at  optimum  levels  of  production,  the  United 
States  has  a  comparative  advantage  over  most  foreign  suppliers  of  most  major 
competing  crops.  Moreover,  the  full  benefit  of  this  comparative  advantage  is 
enhanced  by  Government  assistance  to  increase  export  sales,  improve  the 
efficiency  and  stability  of  the  marketing  system  worldwide,  and  help  reduce 
obstacles  to  U.S.  sales  in  international  markets. 


Foreign  Market  Obstacles 

The  Foreign  Agricultural  Service,  as  part  of  its  market  development 
activities,  and  with  the  cooperation  of  the  U.S.  Trade  Representative  on 
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trade  policy  matters,  also  helps  to  reduce  a  variety  of  obstacles  to  U.S. 
sales  in  international  markets.  Examples  of  major  obstacles  facing  U.S. 
producers  in  foreign  markets  are: 

o  Inadequate  commodity  promotion  and  representation  in  foreign  markets. 

o  Ignorance,  or  low  level  of  awareness  of  product,  product 

availability,  or  product  use. 

o  Inadequate  trade  servicing. 

o  Underutilization  of  advanced  techniques. 

o  Inadequate  product  distribution,  transportation,  and  trading  systems. 

o  Discriminatory  or  arbitrary  foreign  government  procurement  procedures. 

o  Costly,  arbitrary  or  discriminatory  customs  practices  and  license 

procedures. 

o  Outdated  or  discriminatory  application  of  standards  and  container 

requirements. 

o  Unnecessarily  restrictive  health  regulations. 

o  Import  quotas,  variable  levies,  and  other  nontariff  trade 

regulations. 

o  High  or  discriminatory  tariffs, 
o  Subsidized  competition, 
o  Transportation  bottlenecks. 


CURRENT  MARKET  DEVELOPMENT  AND  CREDIT  PROGRAMS 


Introduction 


The  Foreign  Agricultural  Service  works  for  farmers  jointly  with  agricultural 
trade  and  producer  groups,  private  companies,  and  state  departments  of 
agriculture.  This  market  development  program  reaches  into  75  countries. 
Only  one-quarter  of  one  percent  of  USDA's  total  budget  goes  to  this  program. 
Over  the  past  12  years,  government  funding  for  market  development  has 
remained  fairly  constant  as  inflation  has  eroded  purchasing  power.  The  FY  79 
budget  of  $17.9  million  has  an  average  overseas  purchasing  power  of  $8.2 
million  in  1970  dollars.  Agricultural  trade  and  producer  groups,  recognizing 
the  program  as  one  of  the  most  important  in  Agriculture,  have  struggled  to 
maintain  the  budget  in  real  terms,  increasing  their  contributions  to 
69  percent  of  the  total.  Nevertheless,  activities  have  had  to  be  pared  and 
market  development  projects  curbed  while  competitors'  programs  continue  to 
increase  in  size  and  scope. 
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Program  Objectives 

The  objective  of  the  foreign  market  development  program  is  to  develop, 
maintain,  and  expand  long-term  commercial  foreign  markets  for  U.S. 
agricultural  commodities.  The  general  approach  is  to  carry  out  trade 
servicing  and  consumer  promotion  in  those  situations  promising  mutual 
benefits  to  U.S.  producers  and  foreign  customers.  Priorities  are:  1)  to 
maintain  on-going  services  in  support  of  U.S.  commodity  sales  in  established 
commercial  markets;  2)  to  build  on  the  established  base  in  developed  markets 
to  expand  demand  for  traditional  commodities  and  introduce  new  products;  and 
3)  to  carry  out  development  activities  for  selected  commodities  in  new 
non-established  markets  on  a  selective  basis. 


Program  Operation 

Credit  Programs.  USDA  maintains  important  programs  to  assist  in  the 
financing  of  U.S.  agricultural  exports.  These  include  the  Concessional 
Credit  programs  under  P.L  480  and  the  Commercial  Credit  programs  of  the 
Commodity  Credit  Corporation.  A  detailed  discussion  of  these  programs  is 
contained  in  Chapter  6. 

Foreign  Market  Development  Programs.  Presently  FAS  is  working  with  53 
cooperators  —  agricultural  trade  or  producer  organizations  —  representing 
approximately  2  1/2  million  farmers.  The  cooperators  work  with  an  estimated 
1,653  organizations  overseas,  1,532  U.S.  cooperatives,  and  8,700  private  U.S. 
firms.  In  addition,  FAS  works  with  departments  of  agriculture  in  all  50 
states.  This  approach  has  enabled  FAS  to  utilize  funds  and  expertise 
available  within  these  organizations  to  achieve  program  objectives  and  to 
hold  down  federal  outlays. 

Cooperator  program  —  Cooperator  activities  are  carried  out  under  contractual 
agreements  with  FAS.  Promotion  activities  are  proposed  in  annual  marketing 
plans  developed  by  the  cooperator  and  submitted  to  FAS  for  approval. 

Trade  Servicing  simply  means  helping  the  buyer  choose  the  right  U.S.  product 
and  use  that  product  efficiently.  Bulk,  unprocessed  commodities  such  as 
soybeans  and  feed  grains  lend  themselves  especially  to  trade  servicing 
activities. 

In  some  cases,  consumer  promotion  is  carried  out  to  stimulate  specific 
cooperative  action  by  key  foreign  leaders  or  tradesmen.  Frequently,  trade 
servicing  is  useful  in  such  consumer-oriented  programs  to  insure  that  foreign 
tradesmen  know  how  to  handle  an  unfamiliar  product.  Regardless  of  the 
specific  application,  trade  servicing  is  intended  to  help  create  a  favorable 
image  abroad  of  the  United  States  as  a  reliable  source  of  dependable,  quality 
products. 

Consumer  promotion  is  designed  to  create  demand  for  identifiable 
semi-processed  and  processed  consumer  ready  products,  having  substantial 
growth  potential.  Generic  and  brand  promotions  are  the  two  overall  types  of 
consumer  promotion.  Either  may  contain  elements  of  trade  servicing  or 
elements  of  the  other  type  of  consumer  promotion  and  may  be  carried  out 


3-5 


through  similar  approaches.  However,  both  types  of  promotion  utilize 
standard  media  advertising  and  other  appropriate  promotional  techniques  based 
on  normal  market  and  advertising  research. 

Generic  promotion  is  a  long  term  effort  intended  to  convey  to  a  target  group 
a  favorable  image  about  a  product  in  general,  usually  with  emphasis  on  its 
U.S.  origin.  Often  public  relations  (including  unpaid  secondary  promotion) 
is  an  important  technique. 

Brand  promotion  is  intended  to  convey  a  specific  message  about  a  specific 
brand  product  to  the  target  group.  Financial  contributions  by  cooperating 
firms  under  such  export  incentive  programs  (brand  promotion)  must,  at  a 
minimum,  match  the  FAS  share.  However,  as  export  sales  rise.  Government 
contributions  are  reduced  with  the  intention  of  complete  withdrawal. 
Nevertheless,  such  withdrawal  from  one  market  does  not  prevent  joint 
introduction  of  the  product  in  another  market  where  there  is  potential  for 
sales. 

FAS  multi  commodity  program  —  FAS  carries  out  selected  promotional 
activities  that  cannot  be  performed  with  an  individual  cooperative  program. 
Most  such  activities  fall  into  one  of  two  approaches:  exhibitional  or 
informational. 


Exhibitions 


FAS  has  participated  in  many  major  foreign  national  and  international  food 
exhibits.  However,  because  of  budget  limitations,  FAS  has  shifted 
participation  to  less  expensive,  more  specialized  shows  aimed  more  directly 
at  specific  targeted  decision-makers  in  the  food  industry. 

The  exhibits  generally  are  held  in  hotels  where  kitchen  facilities  are 
available  for  use  by  the  25-50  participants  to  demonstrate  their  products  to 
invited  food  tradesmen. 

Promotional  activity  includes  livestock-feed  demonstrations;  in-store 
promotion,  using  posters,  leaflets,  signs,  etc.;  catalog  exhibits  and 
samples;  taste  testing;  and  media  advertising.  Attaches  handle  most  of  the 
actual  negotiations  and  store  groups  absorb  a  major  portion  of  the  costs. 

The  attache  product  show  is  a  display  of  U.S.  agricultural  products  primarily 
in  countries  having  centrally  planned  economies  where  the  consumer  is  unable 
to  exert  direct  influence  on  the  variety  of  foodstuffs  imported.  U.S.  firms 
are  offered  the  opportunity  to  send  specific  products  to  be  displayed  in  an 
attractive  setting  before  the  key  officials  responsible  for  purchases  of 
imported  food  products  for  their  country. 


International  Information 


The  Trade  Opportunity  Referral  System  (TORS)  provides  a  fast  link  between 
foreign  buyers  and  domestic  sellers  of  U.S.  food  and  other  agricultural 
products.  Computerized  lists  have  been  developed  of  more  than  7000  U.S. 
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suppliers  who  may  be  contacted  by  nearly  10,000  interested  buyers  in  56 
countries.  The  average  request  goes  to  35  suppliers.  In  addition,  a  weekly 
mailing  of  referral  is  made  to  nearly  5,500  firms  and  others  who  have 
expressed  an  interest  in  export  possibilities. 

In  1976,  FAS  initiated  a  program  whereby  U.S.  firms,  through  a  FAS  release, 
can  publicize  their  firms  and  products  which  they  are  capable  of  exporting. 
The  monthly  release  is  made  available  to  the  attaches  who,  in  turn, 
disseminate  it  to  the  agricultural  trade  in  their  respective  countries. 

A  new  product  testing  system  was  developed  and  tested  in  FY  73.  This  is  a 
system  whereby  new-to-market  foods  are  screened  and  evaluated  by  FAS  in 
Washington  and  then  abroad  by  the  appropriate  agricultural  attaches  to 
determine  their  enterability  and  marketability  in  selected  foreign  markets. 
The  U.S.  firm  is  then  notified  of  the  results  of  the  evaluation  and  what 
changes,  if  any,  would  be  necessary  for  products  to  enter  the  market. 

The  Fresh  Produce  program  is  an  activity  intended  to  help  potential  exporters 
of  fresh  perishable  produce  test  new  foreign  markets.  FAS  specialists  work 
with  producers  or  shippers,  and  foreign  importers  and  retailers  to  develop  a 
coordinated  system  in  which  the  produce  can  be  moved  from  farms  to  retail 
stores  overseas  in  saleable  condition. 

This  program  includes  a  transportation  seminar  program  that  updates  shippers 
on  new  technology  and  provides  advice  on  economic  and  operational  questions 
relative  to  shipping  agricultural  products  and  livestock.  FAS  recently 
published  a  guide  on  ocean  liner  cargo  services. 

Cooperation  with  State  Departments  of  Agriculture.  Without  reducing  the 
importance  of  cooperators,  FAS  has  also  developed  working  relationships  with 
every  state  department  of  agriculture.  These  states  and  their  regional 
organizations  have  committed  manpower  and  funds  to  joint  promotional  efforts 
overseas.  To  date  the  major  functions  of  state  representatives  have  been  to 
provide  a  further  link  between  FAS  and  potential  food  exporters,  to  assist  in 
carrying  out  selected  exhibitions,  and  to  perform  selected  market  surveys. 

Trade  Offices.  Title  IV  of  the  Agricultural  Trade  Act  of  1978  authorized  the 
establishment  of  between  6  and  25  U.S.  Agricultural  Trade  Offices.  Using 
existing  authority,  the  U.S.  Department  of  Agriculture  opened  its  first  trade 
office  in  London,  England  in  May  1978.  Since  the  passage  of  the  Act,  the 
Department  has  staffed  six  additional  offices  in  Miami,  Manama,  Bahrain, 
Hamburg,  Seoul,  and  Warsaw. 

To  facilitate  providing  a  one-stop  marketing  support  center  for  U.S. 
agricultural  exporters  and  potential  buyers,  and  to  coordinate  market 
development  activities  sponsored  by  the  Department  of  Agriculture,  the 
Department's  market  development  cooperators  have  been  co- located  within  the 
trade  office  structure  where  such  co-location  was  determined  to  be  mutually 


Broad  criteria  used  in  the  selection  of  Market  Development  program  activities 
are  briefly  summarized  below.  To  be  approved,  a  project  must  give  promise  of 
effectively  contributing  to  the  creation,  expansion,  or  maintenance  of 
markets  abroad. 
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Selection  of  Cooperators 

1.  Nonprofit  U.S.  agricultural  trade  organizations  to  the  extent 
practical. 

2.  Capable  of  representing  all  or  at  least  broad  segments  of  the 
producers  and  related  industry  sectors  of  the  commodity  or 
commodities  concerned. 

3.  Willing  to  cooperate  with  FAS  in  long-term  programs  aimed  at 
developing  and  maintaining  foreign  markets  for  commercial  sales  of 
U.S.  agricultural  products. 

4.  Able  to  provide  competent  staff  and  financial  support  to  assure 
adequate  development,  supervision,  and  execution  of  project 
activities. 


Selection  of  Commodities 


1.  U.S.  producers  capable  of  producing  commodities  in  excess  of  domestic 
consumption  requirements. 

2.  Willingness  and  ability  of  U.S.  private  organizations  to  back  up 
promotional  activities  with  aggressive  selling  and  adequate  supplies 
of  commodities  of  the  quality  desired  by  foreign  buyers. 

3.  Competition  in  the  market. 


Selection  of  Countries 


1.  Countries  that  possess  market  potential  and  whose  low  demand  for 
commodities  has  been  due  to  a  lack  of  availability  and  consumer 
knowledge. 

2.  U.S.  commodities  can  be  offered  for  sale  at  competitive  prices  under 
conditions  of  "fair"  competition  with  foreign  producers. 

3.  Necessary  infrastructure  to  market  U.S.  products  within  the  foreign 
countries  is  present  or  can  be  developed. 

4.  Trade  barriers  are  not  so  permanent  or  repressive  as  to  reduce  market 
access  below  minimal  acceptable  levels  for  the  foreseeable  future. 

5.  The  extent  to  which  the  project  will  help  in  developing  a  future 
commercial  market. 

6.  Current  commercial  purchases  by  the  importing  country. 
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Selection  of  Activity 

Activities  are  selected  according  to  the  particular  characteristics  and  uses 
of  the  commodities  as  related  to  the  particular  characteristics  of  the 
markets  under  consideration.  Hence,  a  particular  "mix"  of  activities 
containing  selected  elements  of  market  research,  technical  assistance,  trade 
servicing,  and  educational,  promotional,  or  advertising  activities  aimed  at 
foreign  businessmen  or  consumers  is  designed  for  each  product  in  each 
distinct  foreign  market.  Specific  factors  considered  are: 

1.  U.S.  market  share. 

2.  Trade  distribution  and  awareness  of  U.S.  commodity  and  usage. 

3.  Consumer  awareness  of  product. 

4.  Probable  success  in  maintaining  or  increasing  consumption  and  imports 
of  U.S.  agricultural  commodities  for  U.S.  dollars. 

5.  Long  range  contribution  to  U.S.  agricultural  exports. 

6.  The  importance  of  exports  of  the  commodities  involved  to  U.S. 
agriculture  and  the  U.S.  balance  of  payments. 

7.  The  extent  to  which  the  project  is  in  harmony  with  U.S.  foreign 
policy. 

8.  Need  for  technical  assistance  in  marketing  commodity. 

9.  Need  for  public  education  in  the  preparation  and  more  effective 
utilization  of  the  commodity. 


Commodity  Intelligence  and  Policy  Activities 

Attache  Service.  Attaches,  assigned  to  74  U.S.  embassies  covering  120 
countries,  work  to  achieve  maximum  access  to  foreign  markets  for  U.S. 
agricultural  products.  They  provide  information  on  a  scheduled  and  alert 
basis  that  prepares  U.S.  agriculture  for  changes  in  world  demand  and  work  to 
safeguard  American  farmers  and  farm  programs  against  unfair  and  injurious 
import  competition. 

The  agricultural  attache  supports  the  Market  Development  effort  in  his  area 
of  assignment  with  on-the-spot  supervision  and  administrative  control  of 
cooperator  programs.  FAS  multi-commodity  activities  are  supervised  and 
frequently  implemented  by  the  Office  of  the  Agricultural  Attache.  The 
Agricultural  Attache  also  provides  substantial  support  to  U.S.  tradespeople 
and  other  officials  carrying  out  activities  in  his  area  of  assignment. 

Commodity  Analysis.  The  FAS  Commodity  Program  provides  data  relating  to 
foreign  demand,  production,  and  supply  and  distribution  of  agricultural 
commodities.  Data  are  collected  from  attache  field  reports,  from  special 
field  studies  conducted  in  Washington,  and  from  various  other  public 
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sources.  The  Commodity  Program  area  conducts  advanced  economic  analyses  in 
order  to  produce  short-term  commodity  forecasts,  commodity  status  summaries 
and  market  potential  guidance  on  a  country  and  area  basis.  In  addition,  FAS 
is  beginning  to  utilize  newly  developed  techniques  in  order  to  assess  the 
impact  of  natural  or  manmade  events  which  may  affect  expected  production  of 
foreign  crops  of  major  economic  importance  to  the  United  States. 

Trade  Policy.  The  FAS  Trade  Policy  program,  working  within  the  interagency 
trade  policy  process  area,  coordinates  and  directs  the  responsibilities  of 
the  Department  of  Agriculture  in  international  agreement  programs  and 
negotiations.  Most  importantly,  the  program  area  identifies  foreign  trade 
barriers  which  discourage  the  export  of  U.S.  farm  products,  and  then  works 
with  the  office  of  the  U.S.  Trade  Representative  to  remove  or  reduce  those 
barriers.  The  program  area  made  a  significant  contribution  to  the  successful 
conclusion  of  the  Multilateral  Trade  Negotiations  and  will  now  participate  in 
monitoring  the  implementation  of  MTN  tariff  concessions  and  the  series  of 
codes  for  the  conduct  of  international  trade.  Following  the  negotiations, 
FAS  participated  in  a  full  reporting  of  the  negotiations  to  Congress  and  the 
public.  FAS  also  participated  in  the  continuing  negotiation  with  countries 
that  had  not  completed  their  MTN  packages  and  helped  develop  U.S.  positions 
regarding  the  implementation  of  the  MTN  codes  and  non-tariff  measures. 

The  program  area  also  works  to  improve  capabilities  for  negotiating 
bilaterally  on  individual  trade  barriers.  During  1979,  FAS  and  USTR 
successfully  worked  to  avert  potential  or  existing  barriers  to  U.S. 
agricultural  exports. 

FAS  also  supports  efforts  to  increase  trade  with  non-market  economy 
countries.  FAS  participated  in  the  pre-negotiation  assessments  of  trade 
issues  and  the  drafting  of  the  Trade  Agreement  that  was  concluded  with  the 
Peoples  Republic  of  China  in  May  1979. 


Future  Program  Directions  -  Challenges  and  Opportunities 

FAS  market  development  activities  will  need  to  become  even  more  effective  in 
the  future:  first,  to  meet  the  challenges  posed  by  new  market  opportunities; 
and  second,  to  meet  the  challenges  posed  by  continuing  problems  such  as 
inadequate  knowledge  of  American  products,  transportation  and  administrative 
problems,  and  government  policies  designed  to  restrict  trade  or  subsidize 
competition. 

New  activities  have  been  mandated  by  law,  such  as  the  establishment  of  Trade 
Offices  pursuant  to  the  Agricultural  Trade  Act  and  the  Trade  Agreements  Act. 
The  latter  office  reflects  a  more  general  need  to  vigorously  pursue  U.S. 
rights  under  new  MTN  agreements. 

With  FAS  program  funds  still  at  the  same  level  in  current  dollars  as  they 
were  ten  years  ago  —  and  hence  much  lower  in  real  terms  —  most  resources 
are  absorbed  in  carrying  out  only  the  most  vital  activities  in  developed 
markets.  Very  little  is  left  over  for  potential  new  markets. 
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Market  Development  Competition  -  Other  Countries 

The  United  States  faces  strong  competition  in  promoting  agricultural  products 
in  overseas  markets.  Market  promotion  by  our  leading  competitors  in  world 
agricultural  markets  continues  to  grow  in  size  and  scope  (countries  listed  in 
Table  I).  Expenditures  on  these  programs  totaled  over  $206  million  in  1979, 
an  11.1  percent  increase  over  the  1978  level,  and  247  percent  over  the  level 
just  ten  years  ago.  The  United  States  market  development  budget  as  a  percent 
of  exports  is  far  smaller  than  any  of  its  competitors.  In  FY  79,  these 
expenditures  equaled  about  one- tenth  of  one  percent  (.11%)  compared  to 
1.12  oercent  and  .99  percent  in  New  Zealand  and  Australia,  respectively. 

Australia  operates  a  strong  market  development  program  through  export 
oriented- marketing  boards  and  government  agencies.  Government  funds  are  used 
for  direct  financial  assistance  to  the  marketing  board,  as  well  as  for 
finance,  insurance,  and  incentive  programs.  The  Trade  Commissioner  Service, 
comprised  of  a  staff  of  160  commissioners  located  in  46  countries,  is 
involved  in  trade  fairs,  trade  surveys  and  inquiries,  trade  missions, 
technical  assistance,  and  distribution  of  advertising  materials  and 
publications.  Most  trade  promotion  is  carried  out  through  marketing  boards 
representing  commodity  interests. 

Canadian  market  development  programs  for  agricultural  products  are  carried 
out  by  the  Federal  Government,  crown  corporations,  provincial  governments, 
marketing  boards,  growers  associations,  and  private  companies.  The  Canadian 
International  Grain  Institute  provides  training  courses  for  foreign  and 
domestic  industry  representatives,  and  customers  (existing  or  potential)  of 
grains  and  oilseeds.  The  courses  cover  grain  handling,  marketing,  and 
technology.  The  Institute  works  with  the  Candian  Wheat  Board,  the  Canadian 
Grain  Commission,  and  various  government  departments.  The  Canadian  Wheat 
Board  sponsors  trade  missions  to  Europe,  Asia,  and  the  Middle  East,  with  some 
activity  in  the  Caribbean,  Brazil,  and  Mexico.  Market  research  and  product 
development  programs  are  being  carried  out  with  feed  and  malting  barley  and 
durum  wheat  varieties  in  overseas  laboratories  and  bakeries. 

The  Danish  Agricultural  Marketing  Board  and  commodity  export  boards  are  the 
main  organizations  that  promote  agricultural  products  from  Denmark.  The 
Export  Promotion  Council  and  its  secretariat  coordinate  all  foreign  market 
development  activities  utilizing  government  funds.  The  Agricultural 
Marketing  Board  functions  as  an  umbrella  organization  for  export  promotion  of 
agricultural  products  in  general.  The  Board  carries  out  market  analyses, 
in-store  promotions,  and  restaurant  and  consumer  campaigns;  participates  in 
large  international  agricultural  fairs;  and  arranges  the  visits  of  trade  and 
press  teams.  Commodity  Export  Boards  contribute  the  bulk  of  market 
development  funds  and  act  as  coordination  channels  for  overall  market 
development  activities.  Most  active  are  the  Boards  for  butter,  cheese,  bacon 
and  pork,  beef,  poultry  and  eggs,  and  fruits  and  vegetables. 

French  promotion  of  wine,  dairy  products,  fruits  and  vegetables,  meat 
products,  livestock,  and  grain  is  conducted  by  the  government, 
quasi-governmental  agencies,  and  private  corporations.  SOPEXA,  responsible 
for  market  promotion  of  products  other  than  field  crops,  participates  in 
international  trade  fairs  and  conducts  point-of-sale  promotions.  COFRANIMEX 
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promotes  livestock  exports  for  breeding  purposes  through  trade  shows, 
publicity,  and  trade  teams.  The  Interprofessional  Cereals  Board  promotes 
cereal  through  trade  teams  and  promotional  materials.  The  French  Center  for 
Foreign  Trade  conducts  marketing  and  production  studies  for  French 
exporters. 

Israeli  market  development  activities  for  citrus,  avocadoes,  flowers, 
strawberries,  and  processed  fruits  and  vegetables  are  conducted  by 
government-producer  market  boards.  The  Agricultural  Export  Company  (AGREXCO) 
is  responsible  for  the  promotion  of  all  agricultural  exports  except  citrus, 
citrus  products,  cotton,  and  peanuts.  A  quasi-government  organization, 
AGREXCO  concentrates  on  promoting  avocadoes,  celery,  tomatoes,  flowers,  and 
dates.  Promotional  activities,  concentrated  in  France,  Germany,  Holland, 
Scandinavia,  Switzerland,  and  the  United  Kingdom,  include  trade  teams,  trade 
shows,  point-of-purchase  (POP)  demonstrations,  and  TV  and  radio  advertising. 
The  Citrus  Marketing  Board,  also  a  quasi-governmental  organization,  is 
responsible  for  promoting  all  fresh  citrus  overseas,  and  maintains  offices  in 
France,  Germany,  Scandinavia,  and  the  United  Kingdom.  Grapefruits,  oranges, 
and  lemons  are  promoted  through  trade  teams,  trade  shows,  POP  promotions,  and 
TV,  radio,  and  magazine  advertising.  The  Peanut  Production  and  Marketing 
Board,  Cotton  Producing  and  Marketing  Board,  and  Citrus  Products  Export  Board 
are  quasi-governmental  organizations. 

Italian  citrus,  fresh  fruits  and  vegetables,  and  wines  are  promoted  by  the 
Ministry  of  Agriculture,  private  organizations,  local  Chambers  of  Commerce, 
and  the  Institute  of  Foreign  Trade  (IFT)  which  provide  all  public 
organizations  with  technical  services  for  organizing  and  coordinating  Italian 
participation  in  fairs,  exhibits,  technical  meetings,  and  regional  councils. 

Dutch  agricultural  products  are  promoted  by  the  Ministry  of  Agriculture  and 
13  Dutch  trade  organizations.  The  Ministry  of  Agriculture  assists  producers 
and  processors  with  commercial  displays  and  is  represented  on  the  governing 
boards  of  many  trade  associations  and  bureaus.  The  Ministry  participates  in 
international  shows  and  "Dutch  Weeks"  to  enhance  the  prestige  of  Dutch 
agricultural  products,  initiate  market  research,  arrange  technical  seminars, 
and  disseminate  market  information. 

The  Spanish  Ministry  of  Commerce  administers  and  finances  agricultural  trade 
fairs,  trade  missions,  and  the  publication  of  promotional  materials.  Only 
agricultural  products  produced  in  surplus  and  for  which  there  is  considered 
to  be  growth  potential  are  eligible  for  overseas  promotion  through  the  Trade 
Missions  program.  This  includes  fresh  and  processed  fruits  and  vegetables, 
table  olives,  wines,  sherry,  almonds,  filberts,  and  flowers.  Processed 
foods,  olive  oil,  and  occasionally  citrus,  are  shown  at  trade  fairs. 

Promotion  of  New  Zealand  lamb,  butter,  apples,  cheese,  and  carpet  wool  is 
conducted  by  producer-owned  boards  and,  to  a  lesser  extent,  the  New  Zealand 
Department  of  Trade  and  Industry.  Foreign  travel  by  board  members,  industry 
representatives,  and  government  officials  is  a  key  part  of  market  promotion 
work.  Activities  also  include  participation  in  trade  fairs  and  in-store 
promotions. 
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Table  1 

Agricultural  Exports  and  Market  Development  Expenditures 
of  Principal  Competing  Countries  FY  791./ 


Estimated  1979 


Country 

Exports 
(Bil.  $) 

Market 
Development 
(Mil.  $) 

Expenditures 
as  Percent 
of  Exports 

Australia 

6.6 

65.4 

0.99 

Canada  U 

6.3 

11.1 

0.18 

Denmark  U 

4.6 

26.3 

0.57 

France  U 

15.4 

23.7 

0.15 

Israel  V 

.78 

7.2 

0.92 

Netherlands  U t  V 

14.9 

24.5 

0.16 

New  Zealand 

3.0 

33.6 

1.12 

South  Africa  U 

1.7 

15.0 

0.88 

Total 

53.3 

206.8 

0.391/ 

United  States  1/ 

32.0 

34.1 

0.11 

Exchange  rates  used  are  from  the  following  sources:  Treasury  Reporting 
Rates  of  Exchange,  Department  of  the  Treasury  Fiscal  Service,  Bureau  of 
Government  Financial  Operations,  the  June  or  December  quarter. 

Data  based  on  Calendar  Year. 

Information  from  Embassy. 

Includes  Foreign  Agricultural  Service  funds  and  contributions  of  U.S. 

Market  Development  Cooperators.  Foreign  data  include  both  government  and 
producer  funds. 

Trade  weighted  average 
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CHAPTER  4:  EXPORT  ASSISTANCE  AND  EXPORT  PROGRAMS  FOR 

SMALL  BUSINESS  AND  MINORITY-OWNED  FIRMS 


This  section  of  the  report  directs  itself  to  the  export  assistance  programs 
which  are  primarily  responsive  to  the  needs  of  small  businesses  and 
minority-owned  firms.  These  activities  are  centered  in  selected  programs  of 
the  Small  Business  Administration  (SBA) ;  the  Minority  Business  Development 
Agency  (MBDA) ;  and  in  the  International  Trade  Administration  (ITA)  which 
coordinates  efforts  to  assist  small  businesses  and  minority-owned  firms  to 
begin  or  continue  exporting.  These  programs,  in  turn,  are  coordinated  with 
programs  of  other  agencies  through  the  Trade  Policy  Committee  mechanism. 


THE  SMALL  BUSINESS  ADMINISTRATION 


Introduction 

SBA's  unique  mission  is  to  increase  the  market  share,  representativeness, 
competitiveness,  and  absolute  number  of  small  businesses  in  the  economy.  In 
carrying  out  its  legislative  mandate  to  " .  .  .  aid,  counsel,  assist,  and 
protect,  insofar  as  is  possible,  the  interests  of  the  small  business  in  order 
to  preserve  free  enterprise,  .  .  .  and  to  maintain  and  strengthen  the  overall 
economy  of  the  Nation,"  the  Agency  regards  exporting  as  a  significant 
opportunity  for  increasing  small  business  sales  and  employment. 

The  Agency  recognizes  that,  although  almost  two-thirds  of  the  firms  that 
export  are  small  or  medium-sized  businesses,  there  are  an  estimated  20,000 
additional  small  or  medium-sized  firms  which  could  also  export  successfully 
if  provided  access  to  the  necessary  information  and  financing  required.  Two 
major  reasons  small  businesses  do  not  export,  as  indicated  by  various  studies 
are:  1)  lack  of  information  on  specific  overseas  markets  and  knowledge  of 
how  to  sell  in  these  markets;  and  2)  access  to  the  financing  required  to 
undertake  export  operations. 

SBA,  therefore,  consistent  with  its  mandate  to  be  an  advocate  for  small 
businesses  at  all  levels  of  Government,  cooperates  with  and  assists  other 
Federal,  State,  and  local  institutions  in  meeting  the  needs  of  small 
businesses.  In  accordance  with  the  Small  Business  Act  and  other  similar 
directives,  the  Agency  offers  various  programs  and  services  to  Small  Business 
Exporters. 


Organization 

The  Administrator  of  the  Agency  formulates  overall  Agency  policy  toward 
international  trade  assistance  for  small  business.  The  Associate 
Adminstrator  for  Finance,  the  Associate  Adminstrator  for  Investment,  the 
Associate  Administrator  for  Management  Assistance,  and  the  Chief  Counsel  for 
Advocacy  then  formulate  specific  guidelines  and  programmatic  directives 
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concerning  export  promotion  for  use  by  the  Agency's  110  field  offices.  Ten 
Regional  Administrators  and  64  District  Directors  are  provided  with  this 
management  guidance  and  are  responsible  for  its  implementation  on  a 
day-to-day  basis.  Overall  coordination  of  the  Agency's  activities  in  export 
promotion  is  the  function  of  the  Office  of  International  Trade  in  the 

Washington  central  office. 

Full  authority  for  the  allocation  of  local  resources  and  application  of 
specific  programs  to  assist  the  small  business  exporter  resides  with  the 
Regional  Administrators,  District  Directors  and  Branch  Managers  outside  of 
Washing ton. 

To  be  eligible  for  certain  of  its  programs  and  services,  the  Agency  has 
developed  size  standards  for  small  businesses.  In  March  1980,  the  Agency 
proposed  a  single  criterion  for  determining  size  —  total  number  of  employees 
per  firm  --  to  replace  the  mulitiple  size  criterion.  The  criterion  will 
clarify  and  simplify  for  both  small  business  exporters  and  the  SBA  the 
implementation  of  its  export  assistance  programs. 


Programs 

SBA  offers  various  programs  and  services  through  its  field  offices  to  assist 
prospective  small  exporters.  Those  exporters  wishing  to  expand  their 
international  marketing  operations  can  also  be  assisted  through  programs  of 
management  and  financial  assistance.  The  extent  to  which  these  services  are 
available  varies  among  SBA  field  offices. 

Management  and  Technical  Assistance.  Various  services  are  available  from  SBA 
field  offices  to  provide  export  counseling  for  potential  and  current  small 
business  exporters.  These  services  are  available  at  no  cost  to  eligible 
recipients  and  may  include  any  or  all  of  the  following: 

o  Members  of  the  Service  Corps  of  Retired  Executives  (SCORE)  and  the 
Active  Corps  of  Executives  (ACE) ,  who  have  had  many  years  of 
practical  experience  in  international  trade,  help  the  small  business 
entrepreneur  make  a  preliminary  assessment  of  his/her  export 
potential.  Since  a  basic  requirement  for  successful  overseas  sales 
is  a  strong  domestic  business  operation,  these  volunteers  help  a 
small  business  client  to  identify  any  present  managerial,  financial, 
or  technical  problems  which  must  be  solved  initially.  There  are 
presently  over  675  such  business  executives  who  have  had  significant 
export- import  experience  and  are  available  to  assist  the  small 
business  exporter. 

o  The  Small  Business  Institute  (SBI)  program  makes  senior  and  graduate 
level  students  of  international  business  available  through  many  SBA 
District  Offices  to  provide  additional  overseas  marketing  assistance 
to  small  businesses.  Under  this  program,  students  from  over  450 
colleges  and  universities  participate  with  the  SBA  to  provide  more 
in-depth  and  long-term  counseling  to  small  businesses  in  their 
areas.  At  various  Small  Business  Development  Centers  (SBDC's) 
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located  within  certain  state  colleges  and  private  universities, 
additional  export  counseling  and  assistance  is  offered  through  their 
International  Trade  Centers.  These  centers  exist  at  the  Rutgers 
Universtiy,  the  University  of  Georgia,  and  the  University  of  Alabama. 

o  SBA's  Call  Contract  program,  which  utilizes  professional  management 
and  technical  consultants,  also  assists  eligible  small  businss 
exporters.  Due  to  the  nature  of  their  products  and  production 
capabilities,  some  small  or  minority  businesses  require  highly 
sophisticated  marketing  information  and  production  technology  to 
identify  and  service  overseas  markets.  Such  specialized  export 
assistance  is  provided  at  no  cost  to  an  eligible  client  through  this 
program. 

o  Export  workshops  are  conducted  periodically  in  cities  across  the 
country  under  the  co-sponsorship  of  SBA  District  Offices,  the  U.S. 
Department  of  Commerce,  and  other  agencies  and  institutions  concerned 
with  international  trade  development.  These  programs  discuss,  the 
procedures  and  techniques  involved  in  exporting  —  ranging  from 
identifying  overseas  markets  to  ensuring  that  payment  for  exported 
goods  and  services  is  received.  Various  publications,  including 
"Export  Marketing  for  Smaller  Firms,"  "Market  Overseas  with  U.S. 
Government  Help,"  and  "Negotiating  International  Sales  Contracts," 
are  also  made  available  through  the  Agency  to  small  business 
exporters. 

Financial  Assistance.  Delivery  of  SBA’s  financial  assistance  programs  is  the 
responsibility  of  the  Agency's  local  field  offices.  Except  on  a  pilot  basis 
in  five  selected  cities,  the  SBA  does  not  have  a  specific  program  for 
export-oriented  lending.  Financing  for  most  export-related  purposes  is 
available  through  SBA's  current  short-term  and  long-term  business  loan 
programs.  Funds  obtained  through  these  programs  may  be  used  to  purchase 
machinery,  facilities,  or  materials  needed  to  sell  products  overseas,  as  well 
as  for  working  capital.  Working  capital  loans  may  be  used  to  defray  the 
costs  of  developing  or  penetrating  foreign  markets. 

SBA  can  also  assist  a  commercial  bank  in  providing  short-term  working  capital 
to  a  manufacturer  for  the  additional  labor  or  materials  required  to  perform  a 
specific  export  sales  contract  that  has  already  been  secured.  Since  the 
supply  of  direct  SBA  loan  funds  is  very  limited,  the  SBA  emphasizes  private 
lender  participation  and  SBA  guarantee  authority.  Over  90  percent  of  the 
Agency's  regular  business  loans  are  made  under  the  guarantee  plan. 

Regular  SBA  business  loans  extend  up  to  ten  years,  except  those  portions  of 
loans  used  to  acquire  real  property  or  construction  facilities  which  may  have 
a  maturity  of  20  years.  However,  working  capital  loans  usually  are  limited 
to  six  years. 

In  1980,  the  SBA  introduced  a  pilot  Revolving  Line  of  Credit  program  for 
small  firms  engaged  in  exporting.  Using  SBA's  guarantee  loan  plan,  the 
program  is  designed  to  provide  additional  support  to  finance  small  business 
exports  thorugh  a  group  of  selected  banks  in  four  states:  California, 
Illinois,  New  York,  and  Texas.  Should  it  prove  effective  after  a  six-month 
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trial,  other  regions  and  banks  will  be  added.  Under  the  current  pilot  plan, 
SBA  guarantees  repayment  to  the  participating  private  sector  lender  of 
90  percent  of  export  revolving  line  of  credit  loans. 

Other  Programs.  The  Agency  has  developed  a  Procurement  Automated  Source 
System  (PASS)  to  profile  the  products  and  services  available  from  registered 
small  and  minority  businesses.  The  export  interest  of  these  registrants  has 
been  recorded  and  this  data  will  be  tied  into  the  Commerce  Department's  WITS 
program.  Such  linkage  will  facilitate  the  exchange  of  information  on  export 
opportunities  for  small  businesses  generated  by  the  recent  Multilateral  Trade 
Negotiation  Agreements. 

The  Office  of  the  Chief  Council  for  Advocacy  is  developing  a  small  business 
data  base  which  will  incorporate  selected  information  on  small  business 
exports  and  is  conducting  research  into  the  problems  and  needs  of  the  small 
business  export  community. 

In  order  to  more  effectively  direct  agency  programs  toward  small  business 
exporters,  the  Agency  plans  to  provide  training  in  export  marketing  and 
financing  to  selected  Agency  personnel  and  volunteer  counselors. 

In  the  Fall  of  1977  an  Interagency  Committee  on  Small  Business  Export  and 
Investment  was  established  to  facilitate  attention  by  various  Federal 
departments  and  agencies  toward  the  specific  needs  of  the  small  or  minority 
business  exporter.  The  Committee  is  composed  of  senior  representatives  of 
the  Departments  of  Treasury,  Commerce,  and  Agriculture,  the  Office  of  the 
U.S.  Trade  Representative,  the  Export-Import  Bank,  and  the  Overseas  Private 
Investment  Corporation.  It  is  chaired  by  the  SBA  Administrator.  A  major 
effort  of  the  Committee  has  been  to  sponsor  export  and  investment  conferences 
designed  to  acquaint  the  small  business  community  with  Government  and  private 
sector  programs  of  assistance  available  to  help  them  sell  their  products  or 
services  overseas. 

Table  1  summarizes  the  activity  of  various  agency  programs  in  assisting  small 
business  exporters  since  1978. 


INTERNATIONAL  TRADE  ADMINISTRATION  ASSISTANCE  TO  SMALL  BUSINESS 


ITA  has  developed  over  twenty  programs  to  assist  U.S.  firms  to  increase 
exports  or  enter  export  markets  for  the  first  time.  While  any  size  company 
may  use  these  services,  small  businesses  are  particularly  responsive  to 
them.  Table  2,  which  lists  ITA  program  activities,  graphically  illustrates 
the  response  of  small  business  to  ITA  services. 

The  table  shows  that  a  trio  of  sales  lead  information  programs,  the  Agent 
Distributor  Service,  the  Foreign  Traders  program  and  the  New  Product 
Information  Service,  count  small  business  as  about  70  percent  of  their 
clientele. 
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Table  1 

SUMMARY  OF  ACTIVITIES  OF  SBA  IN  ASSISTING 
SMALL  BUSINESS  EXPORTERS  (FY  1978-80) 

FY  80  Projected 


FY  78 

FY  79 

(As  of  3/80) 

FY  80 

Number  of  firms  using 

International  Trade  Counseling 

4,679 

6,942 

2,653 

7,500 

International  Trade  Training: 

No.  of  Programs 

No.  of  Attendees 

195 

11,574 

312 

19,881 

212 

8,913 

375 

21,000 

Loans  for  Export- Re la ted 

Purpose  si/ 

Number 

Amount 

$1.2  M 

21 

$5.4  M 

$0.9  M 

2/ 

Number  of  Firms  Registered  in 

PASS  Interested  in  Exporting 

NA 

4,025 

5,677 

7,788 

NA  -  Not  available 

Small  and  medium-sized  companies 

account 

for  80 

percent  and 

20  percent 

respectively,  of  the  Tailored  Export  Marketing  Plan  Service's  clients. 
Another  widely  used  service  is  the  Trade  Opportunities  Program  (TOP) , 
which  sends  sales  leads  from  overseas  directly  to  8000  subscriber 
exporters,  of  which  5000  are  in  the  small  business  category.  Of  the 
76,000  companies  that  contacted  the  Commerce  trade  specialists  in  1979 
for  assistance,  45  percent  were  estimated  to  be  small  business. 

For  the  past  two  years,  the  Small  Business  Administration,  and  the  USCS 
have  worked  closely  to  assist  small  companies  entering  foreign  markets. 
Export  seminars  have  been  sponsored  jointly  by  Commerce  and  SBA. 
Whenever  SBA  identifies  a  small  manufacturer  with  export  potential,  they 
are  referred  to  Commerce  trade  specialists  for  export  counseling.  When 
Commerce  identifies  a  firm  who  could  benefit  by  the  financial  and 
management  consulting  services  of  SBA,  that  firm  is  introduced  to  the 
appropriate  official  in  an  SBA  local  office. 


1  An  export- re  la  ted  loan  is  defined  as  a  loan  to  a  firm  of  which  over 
51  percent  of  its  business  is  in  exporting. 

2  Estimates  of  future  bank  requests  for  SBA  participation  in  such 
lending  are  not  possible. 
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NOTE:  Estimates  are  based  on  the  expert  judgements  of  the  program  managers. 
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In  cooperation  with  the  Minority  Business  Developement  Agency,  ITA  has 
developed  the  Minority  Business  Export  Assistance  Program  (MBEAP) .  MBEAP 
assists  minority-owned  firms  with  export  potential  to  penetrate  foreign 
markets.  Its  services  are  tailored  to  meet  the  special  requirements  of 
minority- owned  firms.  MBDA  and  ITA  work  closely  together  to  identify 
minority-owned  firms  with  export  potential.  Firms  receive  counseling  and 
advice  from  the  USCS  and  the  MBDA  staff.  In  addition,  minority-owned  firms 
participate  in  export  seminars  held  jointly  by  ITA  and  MBDA. 

An  important  program  developed  through  the  MBEAP  is  the  "Role  Model" 
program.  In  1979,  several  firms  with  good  export  potential  were  selected  to 
serve  as  examples  for  other  minority-owned  firms.  The  firms  attended  a 
seminar  on  exporting  techniques  and  a  specially  tailored  export  marketing 
plan  was  developed  for  each  company. 

In  the  future,  MBDA  and  ITA  will  monitor  and  provide  special  assistance  to  a 
limited  number  of  minority  firms  with  significant  export  potential.  It  is 
anticipated  that  these  firms,  after  being  walked  through  an  individual 
Tailored  Export  Marketing  Plan,  will  function  as  "Role  Models."  In  this 
capacity,  the  export  representative  of  each  "Role  Model"  firm  could 
participate  in  export  seminars  and  generally  be  available  to  share  his/her 
international  marketing  expertise  with  other  export  capable  minority  firms. 


Special  Issues  for  Small  Business  in  Export  Development 

While  small  U.S.  businesses  are  among  the  major  users  of  Government  export 
programs,  it  is  evident  from  the  first  White  House  Conference  on  Small 
Business,  recently  held  in  Washington,  that  they  feel  a  need  for  special 

assistance  to  export.  Among  the  most  important  recommendations  by  trade 
delegates  at  the  Conference  on  Small  Business  were: 

1.  Congress  should  broaden  the  tax  deferral  options  of  the  Domestic 

International  Sales  Corporation  (DISC)  and  provide  for  the 
development  of  an  American  Trading  Company  which  would  automatically 
qualify  as  a  DISC. 

2.  Congress  should  provide  for  support  and  expand  the  use  of  all 

officially  recognized  trade  fairs  and  trade  center  shows  abroad  with 

small  business  participation.  it  should  also  continue  to  encourage 
Commerce  to  increase  the  promotion  of  foreign  buyers  to  the  United 
States. 

3.  The  Federal  Government  should  establish  convenient  one-stop  service 

shops  to  include  export  services  of  all  Federal  agencies  under  the 
guidance  of  the  Department  of  Commerce. 

4.  Eximbank  should  establish  a  special  small  business  funding  program 
through  commercial  banks  and  should  consider  discounting  loans  to 
support  international  sales.  It  should  also  develop  a  cooperative 
program  with  the  SBA  for  pre-export  financing. 

5.  The  President  and  Congress  should  consolidate  in  an  existing  cabinet 

level  department  a  unified  international  trade  administration 
encompassing  all  executive  agencies. 
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CHAPTER  5:  OTHER  EXPORT  PROMOTION  ACTIVITIES 


MULTILATERAL  TRADE  NEGOTIATIONS  -  IMPLEMENTATION 


The  Multilateral  Trade  Negotiations,  the  so-called  "Tokyo  Round,"  was  the 
latest  round  of  trade  negotiations  held  under  the  auspices  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT)  .  It  was  the  most  comprehensive  and 
far-reaching  trade  negotiation  ever  held  and  involved  99  countries  and 
resulted  in  both  some  new  agreements  and  agreements  in  areas  of  trade  policy 
untouched  in  30  years. 

Traditionally  trade  negotiations  have  centered  on  the  reduction  of  import 
duties,  and  the  MTN  agreements  include  significant  tariff  reductions. 
Foreign  governments  agreed  to  significant  tariff  reductions  on  thousands  of 
products  sold  overseas  by  U.S.  exporters.  In  some  cases,  tariff  levels  had 
served  as  effective  barriers  to  trade,  and  their  reduction  will  create  trade 
opportunities  where  none  existed  before.  For  example,  industrial  tariffs  of 
the  United  States  and  other  developed  countries  affecting  more  than  $100 
billion  worth  of  dutiable  international  trade  will  be  reduced  by  an  average 
of  35  percent  over  the  next  several  years.  Foreign  concessions  on  selected 
agricultural  products  are  expected  to  provide  about  $4  billion  in  benefits  to 
U.S.  agricultural  exports  or  over  15  percent  of  all  U.S.  agricultural  exports 
and  about  one  quarter  of  those  subject  to  tariffs  and  similar  restraints. 

However,  the  most  important  results  of  the  MTN  are  found  in  the  new 
international  code  agreements  that  regulate  the  use  of  nontariff  measures 
affecting  trade.  They  profoundly  change  the  entire  system  within  which 
international  trade  is  conducted  by  establishing  a  more  extensive  set  of 
international  rules  than  those  which  previously  existed.  For  example: 

The  new  Government  Procurement  Agreement  mandates  that  signatories  will  not 
discriminate  against  or  among  other  participating  nations  in  purchases 
covered  by  the  Agreement,  opening  a  $20  billion  market  which  previously  had 
been  all  but  closed  to  U.S.  exporters. 

The  MTN  Agreement  on  Subsidies  and  Countervailing  Measures  and  the  Agreement 
on  Antidumping  should  greatly  enhance  the  competitiveness  of  American 
products  both  at  home  and  in  overseas  markets  by  regulating  the  use  of 
subsidies  and  dumping  practices  in  international  commerce  and  by  specifying 
countermeasures  that  may  be  taken  in  cases  of  unfair  subsidy  or  dumping 
practices. 

The  new  Standards  Code  seeks  to  discourage  the  discriminatory  development  and 
implementation  of  product  standards  and  certification  systems  that 
unjustifiably  restrain  trade.  Under  the  new  regime,  U.S.  exporters  whose 
products  are  barred  from  foreign  markets  because  of  the  standards  set  for 
their  products  will  be  able  to  lodge  complaints  and  secure  reviews  of  foreign 
standards  practices  to  determine  whether  they  conform  with  Code  provisions. 
Export  opportunities  will  be  enhanced  by  the  Code's  principle  that,  based  on 
their  technical  merits,  imported  products  are  to  be  treated  no  less  favorably 
than  domestic  products. 
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The  Customs  Valuation  Agreement  lays  down  new  international  rules  which  will 
result  in  uniform  and  equitable  valuation  for  duty  assessment  purposes  of  all 
classes  of  trade.  The  adoption  of  this  system  should  eliminate  arbitrary 
practices  by  some  countries  such  as  "uplifting"  the  dutiable  value  of 
imported  goods. 

The  new  Import  Licensing  Agreement  attempts  to  reduce  administrative 
impediments  to  trade  by  simplifying  and  harmonizing  import  license  procedures. 

The  new  Agreement  on  Trade  in  Civil  Aircraft  will  eliminate  import  duties  on 
civil  aircraft  and  reduce  nontariff  barriers  in  this  sector,  thus  assuring 
competitive  international  markets  for  U.S.  aircraft  producers. 

The  Multilateral  Agricultural  Framework  Agreement  and  the  Meat  and  Dairy 
Agreements  are  designed  to  enhance  cooperation  and  to  provide  for  an  exchange 
of  information  among  signatories. 

Office  of  the  U.S.  Trade  Representative 

In  accordance  with  the  recent  reorganization  of  the  international  trade 
functions  of  the  U.S.  Government,  the  U.S.  Trade  Representative  (USTR)  is  now 
charged  with  providing  leadership  in  both  the  formulation  and  implementation 
of  all  U.S.  trade  policy  matters,  including  U.S.  export  policy.  In  this 
regard,  a  key  USTR  responsibility  is  to  ensure  the  enforcement  of  U.S.  rights 
under  the  various  MTN  tariff  and  code  agreements,  which  is  of  critical 
importance  if  U.S.  exports  are  to  receive  maximum  benefits  resulting  from  the 
MTN.  Currently,  USTR  is  attempting  to  convince  as  many  countries  as  possible 
to  become  signatories  to  the  MTN  code  agreements  in  order  to  expand  the 
coverage  of  the  codes  and  make  them  as  effective  as  possible. 

USTR  anticipates  that,  in  the  post  MTN  period,  it  will  use  the  temporary 
extensions  of  negotiating  authority  on  tariffs  and  nontariff  measures  that 
have  been  delegated  by  Congress  to  negotiate  selective  agreements  that  will 
benefit  U.S.  exports.  Two  such  agreements  could  cover  commercial 
counterfeiting  practices  and  safeguards. 

To  ensure  that  the  U.S.  fully  utilizes  the  MTN  opportunities,  the  private 
sector  advisory  committee  system  that  proved  so  effective  during  the 
negotiation  of  the  agreements  will  be  continued  and  expanded.  USTR  will 
jointly  administer  industry,  agriculture  and  labor  policy,  and  sector 
advisory  committees  in  cooperation  with  the  Departments  of  Commerce, 
Agriculture  and  Labor,  and  will  solely  manage  a  Presidentially  appointed 
advisory  committee  which  includes  both  producers  and  consumers.  The  advisory 
committee  structure  will  be  expanded  to  include  services  and  functional 
issues,  such  as  standards. 


Department  of  Commerce 

A  key  element  in  the  MTN  implementation  is  the  creation  of  the  Trade  Advisory 
Center  in  the  Department  of  Commerce.  The  Center  serves  as  a  central  contact 
to  which  the  business  community  is  invited  to  direct  inquiries  and  concerns 
regarding  policy- related  trade  problems  and  legal  rights  and  remedies  created 
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by  the  U.S.  trade  agreements.  The  Center  coordinates  private  sector 
involvement  in  the  formulation  of  U.S.  trade  policy  through  the  Industry 
onsultations  program  which  is  jointly  administered  with  USTR.  Finally ,  the 
Center  coordinates  information  and  education  programs  to  promote  public 
understanding  of  the  MTN  codes  and  their  potential. 

Information  Activities.  A  crucial  first  step  is  making  U.S.  business  aware 
of  the  potential  benefits  of  the  MTN  agreements.  Thus,  the  information  and 
education  program  coordinated  by  the  Center  spearheads  Commerce's  efforts  to 
bring  the  benefits  of  the  U.S.  trade  agreements  program  home  to  as  wide  a 
range  of  businesses  and  communities  as  possible.  This  reflects  the  Commerce 
Department's  goal  to  involve  all  domestic  economic  sectors,  large  and  small, 
experienced  and  inexperienced,  in  the  U.S.  export  effort.  The  Center  has 
published  nine  pamphlets  which  briefly  review  the  features,  enforcement 
provisions,  and  implementation  efforts  of  the  MTN  codes  and  the  tariff 

agreement.  The  Center  also  publishes  a  much  more  extensive  series  of 

detailed  "plain  English"  analyses  of  each  of  the  MTN  codes.  The  first  volume 
in  this  series,  an  analysis  of  the  Subsidies  Code,  is  now  available  through 
the  Center. 

The  information  services  of  the  Center  also  include  seminars  at  locations 
across  the  country  that  are  organized  by  the  USCS  and  draw  on  experts 

provided  by  the  Center.  Department  trade  policy  experts  also  will  appear  at 

meetings  and  conferences  sponsored  by  business,  state  and  local  governments, 
universities,  and  other  interested  parties.  The  first  major  seminar  was  held 
May  19  in  San  Francisco. 

These  information  and  education  programs  can  be  tailored  to  meet  the 
particular  interests  of  local  business  communities  and  the  host  organizations. 

Targeting.  In  order  to  obtain  the  greatest  benefits  from  the  MTN  codes  it  is 
essential  that  promotional  efforts  and  attention  of  the  U.S.  business 
community  be  directed  to  those  industrial  sectors  and  countries  where  new 
export  opportunities  exist  as  a  result  of  MTN  agreements.  As  a  first  step. 
Commerce  is  identifying  where  these  opportunities  exist. 

The  extent  of  new  trade  opportunities  depends  not  only  on  the  size  of  the 
tariff  reductions,  but  also  on  the  size  of  the  potential  market  from  which 
access  has  been  increased  as  well  as  the  relative  competitiveness  of  U.S. 
products.  A  country-by-country  analysis  is  now  underway.  These  targeting 
efforts  will  identify  the  greatest  opportunities  both  by  country  and  by 

industry. 

This  country  and  product  specific  information  will  be  made  available  to  the 
private  sector  so  that  firms  can  orient  their  marketing  efforts 
appropriately.  The  trade  specialists  of  the  U.S.  Commercial  Service  will 
utilize  the  information  in  counseling  new  exporters  as  well  as  providing  it 

to  more  experienced  firms. 

ITA  Trade  Development  also  intends  to  target  promotional  activities  to  the 
sectors  and  markets  where  additional  assistance  appears  warranted.  Thus,  for 
example,  in  determining  where  trade  fairs  should  be  sponsored,  MTN  created 
opportunities  will  play  a  significant  role. 
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Current  analyses  that  identify  new  trade  opportunities  are  limited  to  the 
tariff  reductions  and  the  government  procurement  code.  The  other  codes  do 
not  now  lend  themselves  to  the  identification  of  specific  opportunities; 
however,  such  opportunities  will  be  integrated  in  the  overall  promotional 
efforts  whenever  possible. 

Government  Procurement.  The  government  procurement  code  takes  effect  January 
1,  1981.  The  code's  potential  to  create  extensive  new  markets  for  American 
exporters  requires  promotional  actions  in  three  areas:  1)  ensuring  that  U.S. 
firms  know  about  specific  opportunities;  2)  enhancing  the  capability  of  U.S. 
firms  to  bid;  and  3)  ensuring  that  foreign  governments  carry  out  the  code's 
provisions  properly. 


Commerce  plans  to  acquire  tender  notices  and  summaries  from  Foreign 
Commercial  Service  posts.  These  tender  notices  will  be  translated  (the  code 
requires  the  summaries  to  be  in  a  GATT  language,  English  or  French)  and 
transmitted  to  Washington.  Using  the  Trade  Opportunities  Program,  the 
notices  will  be  matched  to  subscribers  by  the  TOP  computer  system  (This 

program  is  currently  processing  approximately  4000  Foreign  Government  tenders 
per  year)  and  communicated  to  them.  Prior  to  beginning  the  program,  a 
campaign  will  be  launched  to  attract  new  subscribers  to  the  TOP  for  the 

express  purpose  of  acquiring  tender  notices.  In  addition  to  the  regular 
dissemination  of  notices  through  the  TOP,  arrangements  will  be  made  for 

secondary  dissemination  through  other  organizations  such  as  SBA,  trade 
associations,  and  small  business  groups.  These  notices  also  will  be 

published  in  "Commerce  Business  Daily."  As  WITS  becomes  operational  it  will 
transmit  and  disseminate  information  on  Foreign  Government  tenders  directly. 
In  addition  to  the  automated  dissemination  of  notices,  those  tenders  which 
appear  to  offer  significant  opportunities  will  be  communicated  directly  to 
firms  and  trade  associations  by  Commerce  trade  specialists. 


Firms  need  the  tender  documents  to  bid.  Traditionally  firms  have  procured 
these  documents  themselves,  but  this  often  imposes  significant  costs.  In 
order  to  facilitate  the  process.  Commerce  will  obtain  the  documents  through 
the  FCS ,  but  rely  upon  the  private  sector  to  translate,  reproduce,  and  ship 
the  documents  at  cost  to  U.S.  companies. 


Providing  U.S.  companies  with  information  on  tenders  is  only  part  of  the 
task.  Guides  to  government  procurement  regulations  and  procedures  for  each 
signatory  country  will  be  prepared.  Country  marketing  specialists  in  ITA 
a  so  will  be  available  to  answer  additional  questions.  Education  seminars  on 
foreign  government  bidding  procedures  also  will  be  offered.  Firms,  however, 
will  be  responsible  for  preparing  the  bids  themselves. 

Some  special  problems  exist.  Many  countries  either  require  a  bidder  to  have 
a  local  agent  or  consider  it  advisable  to  do  so.  since  the  code  onlv 
requires  a  thirty  day  window  for  bids,  a  firm  without  an  agent  ™id  find  U 

thiTpST^t?  m1tr:  b^^VoTthe^-  tseveral  solutlons  to 
thesTirstsblfnind  UStS'  rentU1  U-S‘  Adders 

may  ^ 
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A  final  phase  of  the  implementation  effort  involves  follow-up  and 
monitoring.  The  effectiveness  of  U.S.  firms'  efforts  and  success  in  bidding 
will  be  evaluated  through  a  sample  survey.  Abroad,  Commerce  will  monitor 
foreign  government  adherence  to  the  agreement,  particularly  the 
nondiscrimination  provisions. 


Department  of  Agriculture 

In  addition  to  foreign  tariff  concessions  obtained  in  the  MTN,  U.S. 
agriculture  will  benefit  from  almost  all  the  new  international  code 
agreements  and  especially  those  on  subsidies,  countervailing  duties,  and 
product  standards.  Other  agricultural  benefits  should  result  from  the 
information  exchange  agreements  negotiated  in  the  MTN,  including  the  meat  and 
dairy  sectors. 

The  MTN  will  create  opportunities  to  expand  U.S.  agricultural  export 
markets.  Because  of  the  constructive  advisory  role  played  in  the  MTN  by  U.S. 
producers,  processors,  and  traders  in  identifying  the  export  priorities  of 
U.S.  agriculture,  the  advisory  committee  mechanism  will  continue  to  provide 
the  agricultural  sector  with  a  strong  voice  in  future  trade  policy  decisions. 

Agricultural  attaches  and  counselors  in  U.S.  embassies  abroad  will  continue 
the  long-standing  practice  of  reporting  changes  in  host  country  domestic 
policies  that  might  affect  U.S.  agricultural  trade,  (e.g.  export  subsidies, 
import  licensing  systems,  changes  in  import  duties).  This  information  will 
go  to  a  central  point  in  USDA  where  it  will  be  disseminated  to  interested 
parties. 

The  Trade  Opportunity  Referral  System  of  USDA  will  continue  to  operate  as  a 
way  of  advising  potential  U.S.  exporters  of  possible  sales  opportunities 
abroad.  This  system,  combined  with  information  on  domestic  policies,  will 
better  equip  our  producers  for  future  problems  and  opportunities  that  may 
arise  in  international  trade. 


ASSISTANCE  TO  SERVICE  INDUSTRIES 


A  major  portion  of  future  economic  growth  and  job  creation,  not  just  in  the 
United  States  but  in  the  entire  industrial  world,  is  expected  to  originate  in 
the  services  sector.  Domestically,  the  service  industries  employ  7  out  of  10 
employed  Americans  and  account  for  65  percent  of  America's  GNP. 
Internationally,  services  have  assumed  growing  importance  in  America's 
balance  of  payments.  The  growing  importance  of  service  industries  has  led 
the  U.S.  Government  to  upgrade  its  assistance  to  services. 

A  number  of  organizational  steps  have  been  taken  to  improve  the  U.S. 
Government's  responsiveness  to  the  concerns  of  our  service  industries. 
First,  the  Commerce  Department  has  established  an  International  Services 
Division  in  the  Office  of  International  Finance  and  Investment.  This  unit 
creates  a  central  point  in  Commerce  for  coordination  and  communication  with 
the  private  sector  on  export  promotion  and  assistance  and  industry  specific 
problems. 
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Second,  the  recent  trade  reorganization  plan  assigns  the  role  of  trade  policy 
leadership  in  services  to  the  U.S.  Trade  Representative.  Primary 
responsibility  for  specific  service  sectors  remains  with  the  different 
agencies  of  the  U.S.  Government,  such  as  Commerce,  State,  Treasury  and 
Transportation.  Given  the  range  of  agencies  involved,  USTR  has  established  a 
subcommittee  of  the  Interagency  Trade  Policy  Staff  Committee  to  coordinate 
trade  policy  in  this  field. 

Third,  private  sector  participation  in  policy  issues  in  services  has  been 
augmented  by  the  establishment  of  two  new  advisory  committees  which  will 
operate  at  different  levels.  The  first,  the  Industry  Sector  Advisory 
Committee  (ISAC) ,  is  composed  of  service  industry  representatives  who  will 
report  through  the  Department  of  Commerce.  The  second,  a  Services  Policy 
Advisory  Committee,  composed  of  chief  executive  officers  and  senior  officials 
representing  industry,  labor,  agriculture,  and  consumers,  has  been 
established  by  the  U.S.  Trade  Representative.  A  third  services  committee, 
under  the  Labor  Advisory  Committee  structure,  existed  throughout  the  Tokyo 
Round  of  the  MTN  and  will  continue  to  function.  These  groups  will  provide 
technical  assistance  and  policy  guidance  on  foreign  commercial  policies 
affecting  U.S.  service  sectors.  Since  these  committees  will  include  key 
leaders  of  individual  service  sectors,  labor,  and  consumer  representatives, 
they  could  become  key  fora  for  the  formation  of  a  unified  private  sector  view 
of  these  issues. 

The  U.S.  Government  has  actively  initiated  conversations  with  individual 
service  sectors  with  a  view  toward  developing  strategies  for  pursuing  the 
commercial  interests  of  our  service  sectors  through  negotiations.  The 
initial  focus  of  this  activity  has  been  to  collect  data  on  trade  barriers 
faced  by  our  service  industries  abroad.  This  initial  barrier  identification 
effort  is  being  followed  by  the  development  of  preliminary  U.S.  Government 
negotiating  strategies  on  barriers  to  trade  in  services. 

General  Policy  Issues.  In  addition  to  overseas  impediments,  the  competitive 
position  of  U.S.  service  firms  is  affected  by  general  policies  formulated  and 
followed  by  the  U.S.  Government.  Policy  issues  cannot  always  be  divided 
strictly  into  "services"  problems  and  "goods"  problems.  These  issues  involve 
a  number  of  areas,  e.g.  export  financing,  tax  policy,  trade  policy,  export 
licensing  etc.,  and  require  coordination  through  the  Trade  Policy  Committee 
mechanism  among  concerned  Government  agencies. 


International  Trade  Administration 

Trade  Promotion  and  Assistance.  Service  industries  that  receive  Commerce 
promotion  assistance  fall  into  two  groups:  1)  industrips  i-hat-  OVT-.~  «-  • 

services,  and  2)  industries  that  provide  'back- up  support  t!  U  S  exporters 

which  «“pL9IallntLa^  ^  .<* 

can  expect  to  realize  significant  increases  in  their  expor ^outputs "^Efforts 
to  promote  and  assist  these  industries  in  t-ho  p  *  ^zzorzs 

of  constraints.  Commerce  found  that  it  is  far  more  "difficult ' 'to  ^  3 
export  of  intangibles  than  to  promote  qoods  In  promote  the 

promotional,  services,  such  as" ad  campon",  are  not  ^iSif  f0—'0?'' 
industries.  not  applicable  to  service 
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Despite  these  constraints.  Commerce  has  begun  to  take  a  fresh  look  at  its 
trade  promotion  programs,  which  traditionally  have  been  tailored  to  tangible 
merchandise.  This  review  is  being  carried  out  in  cooperation  with  the  U.S. 
Chamber  of  Commerce. 

Certain  Commerce  programs  are  particularly  applicable  to  service  industries, 
for  example: 

°  Major  Projects  Program:  An  important  function  of  this  program  is  to 
help  U.S.  service  firms  win  major  contracts  for  planning,  engineering 
or  construction  of  substantial  foreign  industrial  systems  projects. 

°  Worldwide  Information  and  Trade  System  (WITS) :  This  new  computerized 
international  marketing  information  system  can  provide  valuable 
assistance  to  service  industries.  First,  it  can  list  U.S.  back-up 
support  services  to  U.S.  exporters  such  as  banks  and  freight 
forwarders.  In  addition,  it  can  list  services  for  export,  such  as 
consultants  and  architects. 

°  Multiplier  Program:  Commerce  is  in  the  process  of  reactivating  this 
program  in  which  service  industries,  designated  as  multipliers, 
cooperate  with  Commerce  to  provide  information,  assistance,  and 
encouragement  to  companies  interested  or  involved  in  exporting.  One 
proposal  calls  for  more  specific  program  guidelines;  a  more  activist 
role  to  be  played  by  headquarters  in  Washington;  improved  monitoring 
of  muliplier  activities;  and  greater  communication  and  coordination 
between  Washington  and  the  multipliers. 

°  Industry  Specific  Problems:  Aside  from  its  trade  promotion 

assistance  to  service  industries,  Commerce  and  other  agencies  attempt 
to  eliminate  or  mitigate  foreign  country  barriers  to  their  freedom  to 
compete  abroad.  The  frequency  and  complexity  of  these  country 
problems  vary  widely  because  of  the  diversity  of  the  service 
industries  in  size  and  mode  of  overseas  operation.  For  example, 
banking  and  insurance  firms  are  often  barred  from  entry  or  expansion 
in  many  foreign  countries,  particularly  in  the  developing  world. 

Motion  picture  exporters  face  screentime  quotas  and  discriminatory 
taxes  on  foreign  films  while  computer  service  firms  are  concerned 

with  the  potentially  adverse  impact  that  national  privacy  laws  will 
have  on  the  free  transborder  flow  of  information. 

o  Country  Specific  Problems:  Problems  of  service  industries  and 

individual  firms  are  dealt  with  as  they  arise.  Where  appropriate, 
the  assistance  of  the  FCS  is  enlisted.  In  other  cases,  solutions  may 
be  sought  under  Section  301  of  the  Trade  Act  of  1974.  In  a  related 
action.  Commerce  and  USTR,  in  cooperation  with  the  U.S.  Chamber  of 
Commerce,  are  surveying  various  service  trade  associations  to  obtain 
a  current  inventory  of  overseas  service  barriers  and  impediments 
which  can  be  attacked  on  a  bilateral  or  multilateral  basis. 


United  States  Travel  Service 


The  objective  of  the  United  States  Travel  Service  is  to  expand  the  United 
States'  share  of  international  travel  receipts,  i.e.,  all  spending  for  goods 
and  services  by  persons  traveling  abroad. 

When  purchased  by  foreign  visitors,  goods  and  services  such  as  hotel 
accommodations,  transportation,  restaurant  meals,  sightseeing  tours  and 
souvenirs  represent  "invisible  exports."  They  are  sold  within  the  national 
boundaries,  but  produce  foreign  exchange  earnings. 

U.S.  international  tourism  and  fare  receipts  rose  to  new  levels  in  1979, 
exceeding  $10  billion  for  the  first  time,  an  18  percent  increase  in  current 
dollar  terms.  In  terms  of  constant  (1972)  dollars,  the  increase  was 
■*  percent,  more  than  the  annual  average  (7.8%). 

Baseo  on  1976  data,  the  largest  portion  of  all  expenditures  by  Mexican  and 
overseas  visitors  (30.0%)  is  for  food  and  lodging.  Other  principal 
expenditure  categories  are  gifts,  souvenirs  and  purchases  (27.0%); 
entertainment  '18.0%);  secondary  transportation  (16.0%);  and  miscellaneous, 
including  sightseeing  and  tips  (9.0%). 

Although  U.S.  international  tourist  arrival  volume  for  1979  rose  238,000  to 
20.1,  the  United  States'  share  of  total  international  tourist  arrivals 
dropped  slightly  in  1979,  representing  about  7.2  percent  of  arrivals 
worldwide  from  7.6  percent  in  1978. 

The  United  States  Travel  Service's  primary  mission,  under  the  International 
Travel  Act,  is  to  ".  .  .  develop,  plan  and  carry  out  a  comprehensive  program 

.  .  .  to  .  .  .  stimulate  .  .  .  travel  to  the  U.S.  by  residents  of  foreign 

countries  ..." 

Below  is  a  description  of  some  of  the  agency's  services  to  help  the  U.S 

travel  industry  compete  in  the  international  tourism  market: 

Market  Development.  The  agency  brings  U.S.  travel  suppliers  together  with 
potential  foreign  buyers  through  travel  trade  shows,  travel  missions  and 
on-site  inspections  of  U.S.  travel  facilities,  attractions  and  services.  In 
addition,  seed  money  and  advice  are  provided  to  foreign  tour 
operators/wholesalers  to  fund  such  items  as  the  production  and  distribution 
of  tour  catalogs  featuring  U.S.  travel  offerings  or  training  programs  for 

retail  travel  agents.  In  1979,  travel  trade  participants  in  travel  trade 
shows  organized  or  co-sponsored  by  USTS  totaled  about  30,000.  More  than  60 
travel  missions  from  U.S.  states  or  cities  were  assisted  by  USTS  personnel 
who  counseled  mission  advance  teams;  made  protocol  arrangements  with  foreign 
government  officials;  adapted,  translated  and  disseminated  publicity 
material;  mailed  invitations  to  the  local  travel  trade;  and  prepared  and 
conducted  market  briefings  for  mission  members. 

Convention  Intelligence.  The  agency  provides  U.S  cities  with  information  on 
international  associations  permitted  by  their  bylaws  to  meet  outside  the  seat 
of  their  respective  headquarters  and  which  have  not  recently  met  in  North 
America.  Foreign  association  executives  are  taken  on  guided  inspection  tours 
of  U.S.  convention  facilities.  In  1979,  U.S.  cities  using  USTS  sales  leads 
obtained  33  international  congresses. 
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Travel  Trade  Education.  Information  about  services  offered  by  U.S.  travel 
suppliers,  entry  requirements,  climatic  conditions  and  U.S.  travel 
opportunities  is  disseminated  to  top-producing  retail  trade  agents  in  19 
foreign  markets  through  seminars,  inspection  tours  and  newsletters.  In 
addition,  USTS  personnel  abroad  make  sales  calls  on  principal  retail  travel 
outlets  in  their  respective  regions,  alerting  counter  sales  representatives 
to  new  U.S.  travel  options  and  providing  other  technical  assistance.  In 
1979,  USTS  personnel  abroad  completed  more  than  14,190  sales  calls  and 
serviced  nearly  111,000  inquiries  from  foreign  retail  travel  agents. 

Consumer  Information.  VISIT  USA  travel  planning  information  and  aids  such  as 
maps  are  given  to  individual  potential  visitors  who  wish  to  visit  the  United 
States  but  prefer  not  to  use  the  services  of  a  travel  agent.  Total  consumer 
inquiries  processed  by  Travel  Service  or  contract  personnel  in  1979  was 
354,055,  14.2  percent  more  than  in  the  previous  year. 

Technical  Assistance.  Market  research,  arrival  and  expenditure  data  and 
advice  on  effective  marketing  tools  and  techniques  are  provided  to  U.S 
states,  cities,  and  companies  via  seminars,  conferences,  newsletters,  and 
direct  mailing. 

Regional  offices  of  the  United  States  Travel  Service  are  maintained  in 
Toronto,  Mexico  City,  Tokyo,  London,  Frankfurt  and  Paris.  Each  office 
administers  a  region-wide  program  which  encompasses  its  host  country  and 
selected  markets  of  high  potential.  Travel  development  activities  in  the 
latter  markets  are  carried  out  by  U.S.  Foreign  Service  personnel  in 
cooperation  with  representatives  of  U.S.  travel  industry  elements  resident  in 
the  country  and  under  the  supervision  of  USTS  Regional  Directors. 


THE  INTERAGENCY  COAL  EXPORT  TASK  FORCE 


Numerous  studies  have  indicated  that  the  U.S.,  with  its  proven  coal  reserves, 
can  become  a  major  exporter  of  steam  coal.  In  addition  to  helping  to  offset 
the  current  annual  oil  import  costs  of  nearly  $100  billion,  coal  exports  can 
help  other  nations  reduce  their  oil  use  and  thus  further  moderate  world  oil 
demand  and  reduce  the  upward  pressure  on  oil  prices. 

The  purpose  of  the  Interagency  Coal  Export  (ICE)  Task  Force  is  to  develop  a 
report  for  the  President  to: 

o  determine  the  means  to  substantially  increase  U.S.  coal  exports  in  an 
environmentally  acceptable  manner; 

o  identify  the  impediments  to  such  increases; 

o  recommend  appropriate  Government  (Federal,  State,  local)  and  private 
sector  actions  to  achieve  them. 
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The  Task  Force  is  chaired  by  the  Deputy  Secretary  of  the  Deparment  of 
Energy.  Agency  participation  includes  the  Departments  of  Commerce,  State, 
Transportation,  Labor,  the  Army  Corps  of  Engineers,  and  USTR  among  others. 
The  ICE  Task  Force  is  composed  of  six  working  subgroups  reporting  to  an 
executive  secretariat.  The  six  subgroups  consist  of:  Supply  and  Demand, 
Marketing  and  Business  Issues,  International  Cooperation,  Environmental 
Issues,  Inland  Transportation  and  Ports,  and  Ocean  Transportation. 

The  Task  Force,  which  was  formed  in  April,  1980,  is  expected  to  forward  a 
report  to  the  President  in  December,  1980. 


EXPORT  TRADING  COMPANIES 


Small  and  medium-sized  companies  represent  a  large  untapped  export 
potential.  Some  100  companies  account  for  roughly  half  of  all  U.S.  exports 
of  manufactured  goods,  and  only  about  30,000  of  the  nation's  approximately 
250,000  manufacturing  companies  now  export  at  all.  Yet  research  by  the 
Department  of  Commerce  suggests  that  as  many  as  20,000  additional  companies 
manufacture  products  at  a  price  and  of  a  quality  that  would  be  attractive  to 
foreign  buyers.  Almost  all  of  these  additional  companies  are  small  or 
medium-sized.  Faced  with  a  large  and  attractive  domestic  market,  and 
concerned  with  the  uncertainties  in  exporting,  these  companies  have  not 
undertaken  to  sell  abroad.  For  these  companies  a  full-service  export 
intermediary  would  be  of  great  advantage. 

To  fill  this  need,  the  Administration  strongly  supports  legislation  designed 
to  facilitate  and  promote  the  formation  of  export  trading  companies  (ETCs) . 
These  intermediaries  could  provide  "one-stop"  exporting  services  for  U.S. 
manufacturers  to  analyze  foreign  markets,  arrange  for  transportation  and 
financing  of  exports,  handle  documentation,  distribute  the  products  abroad, 
and  conduct  after-sales  follow-up  in  the  foreign  markets.  Alternatively, 
export  trading  companies  could  buy  and  sell  on  their  own  account,  thereby 
allowing  small  companies  to  sell  locally  to  an  ETC  for  distribution  of  their 
products  around  the  world.  Export  trading  companies  could,  in  effect, 
relieve  a  U.S.  company  of  all  tasks  associated  with  successful  exporting 
except  for  the  production  of  the  product  itself.  Export  trading  companies 
would  realize  economies  of  scale  beyond  what  individual  companies  could  hope 
to  achieve.  ETCs  should  increase  exports  from  all  kinds  of  companies,  but 
they  will  be  of  particular  assistance  to  the  small  or  medium-sized  firm  for 
which  exporting  would  be  prohibitively  expensive. 

Over  the  years,  there  have  developed  a  variety  of  export  intermediaries  that 
assume,  on  behalf  of  client  firms,  varying  portions  of  the  export  burden.  An 
"export  broker,"  for  example,  receives  a  fee  for  bringing  together  the  U.S. 
seller  and  overseas  buyer;  such  a  firm  does  not  take  title  to  the  goods  and 
assumes  no  financial  risk.  An  export  merchant,"  by  contrast,  buys  and  sells 
on  its  own  account,  seeking  out  needs  in  foreign  markets  and  making  purchases 
in  the  United  States  to  meet  those  needs.  The  merchants  generally  handle 
fungible,  openly  traded  products  for  which  a  brand  name  or  manufacturer's 
identification  is  not  important.  Another  type  of  intermediary  is  the  "export 
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management  company"  (EMC) ,  which  acts  as  the  export  sales  department  for  more 
than  one  manufacturer.  EMCs  may  act  as  independent  distributors,  purchasing 
and  reselling  goods  at  an  established  price  or  profit  margin,  or  as 
commission  representatives  taking  no  title  and  bearing  no  financial  risk  in 
the  sale.  Additionally,  the  Federal  Government  has  made  several  attempts  to 
encourage  cooperative  exporting  through  the  use  of  "piggyback,"  "combination 
export  managers,"  and  "matchmaker"  approaches.  None  of  these  approaches  has 
had  a  sustained,  broad-based  success.  Most  have  offered  only  limited 
services  to  manufacturers,  who  find  that  they  can  easily  duplicate  these 
services  themselves  once  export  markets  are  developed. 

Traditional  U.S.  export  intermediaries  bear  little  resemblance  to  the  trading 
companies  of  other  countries.  Many  of  our  major  trading  partners  — 
including  Japan,  West  Germany,  France,  and  Hong  Kong  —  employ  some  form  of 
sophisticated  export  trading  entity  to  represent  manufacturers  abroad.  These 
trading  companies  are  large  enough  and  sufficiently  capitalized  to  provide  a 
full  range  of  export  services.  There  are  many  reasons  for  the  success  of 
these  companies.  They  have  expert,  worldwide  marketing  networks.  Many  have 
access  to  high-leverage  financing  and  favorable  insurance  rates.  Much  of 
their  operating  revenue  is  untaxed. 

Foreign  ETC  models,  especially  the  Japanese  model,  cannot  and  should  not  be 
transferred  in  their  entirety  to  the  United  States.  We  can,  however, 
facilitate  the  formation  of  trading  companies,  consistent  with  our 
traditional  reliance  on  the  market  system,  to  serve  many  of  the  same  export 
functions.  A  number  of  bills  now  under  consideration  by  Congress  have  just 
this  purpose. 

The  Administration  has  worked  closely  with  Congress  to  develop  legislation 
that  would  remove  some  regulatory  inhibitions  on  the  creation  of  these 
companies.  There  are  three  important  Administration-backed  provisions  in 
S.2718  and  similar  House  bills. 

The  first  would  allow  commercial  banks  to  invest  in  ETCs.  This  would  mark  a 
limited  departure  from  the  traditional  separation  in  the  United  States  of 
banking  and  commercial  activities.  Many  banks  have  the  capital,  the 
international  expertise,  or  the  relationships  with  domestic  manufacturers 
that  can  contribute  to  successful  ETCs.  If  allowed  to  participate  directly, 
banks  can  play  an  important  role  in  organizing  and  managing  ETCs. 

S.2718  contains  a  number  of  important  limitations  on  bank  ownership,  all 
designed  to  ensure  the  safety  and  soundness  of  the  parent  banking 
organizations.  Specifically,  a  bank  organization  would  be  authorized  to 
invest  no  more  than  five  percent  of  its  consolidated  capital  and  surplus  (25% 
in  the  case  of  Edge  Act  Corporations)  in  one  or  more  ETCs.  A  bank  could 
invest  up  to  $10  million  in  ETCs  without  prior  regulatory  approval  if  the  ETC 
would  not  become  the  bank's  subsidiary.  Prior  approval  by  the  appropriate 
federal  regulatory  agency  would  be  required  if:  1)  a  bank  planned  to  invest 
more  than  $10  million  in  an  ETC;  2)  the  investment  would  result  in  an  ETC 
being  a  subsidiary  of  the  bank;  or  3)  if  a  group  of  banks  would  own  more  than 
50  percent  of  the  ETC. 
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The  second  important  provision  in  S.2718  is  its  amendments  to  the 
Webb-Pomerene  Act  of  1918.  The  Webb-Pomerene  Act  has  provided  an  exemption 
from  the  antitrust  laws  for  agreements  or  acts  taken  in  the  course  of  export 
trade  by  an  association  entered  into  for  the  sole  purpose  of  export  trade. 
The  Act  applies  only  to  the  export  of  goods.  It  has  been  criticized  by  many 
segments  of  the  business  community  as  being  too  ambiguous  to  provide  comfort 
against  the  risk  of  criminal  prosecution  or  treble  damage  actions  for 
violations  of  the  antitrust  laws.  (Antitrust  issues  affecting  exporting  are 
discussed  more  fully  in  Chapter  9  of  this  report.) 

The  antitrust  provision  of  S.2718  would  provide  a  method  for  both  traditional 
Webb-Pomerene  associations  and  export  trading  companies  to  obtain  an 
assurance  of  immunity  from  the  antitrust  laws  for  their  export  activities. 
It  would  also  extend  their  immunity  to  the  export  of  services,  a  sector  that 
now  represents  65  percent  of  our  gross  national  product.  The  bill  provides  a 
certification  procedure,  under  which  Webb-Pomerene  associations  and  export 
trading  companies  would  apply  to  the  Secretary  of  Commerce  for  certification 
that  their  proposed  export  activities  will  not  expose  them  to  antitrust 
liability.  The  Secretary,  after  consultation  with  the  Justice  Department  and 
the  Federal  Trade  Commission,  can  issue  such  a  certificate  if  he  has 
determined  that  the  proposed  activities  will  serve  to  promote  exports  and 
will  not  have  substantial  anti-competitive  effects  within  the  United  States. 

As  with  the  banking  provisions,  the  antitrust  portion  of  S.2718  provides  only 
circumscribed  exceptions  to  the  general  regulatory  scheme  and  establishes 
procedures  to  ensure  against  abuse.  The  Secretary  may  revoke  this 
certificate  whenever  the  certified  entity  ceases  to  conform  to  the  statutory 
standards.  Justice  and  the  FTC  are  empowered  independently  to  seek  judicial 
voiding  of  the  certificate.  The  antitrust  immunity,  however,  cannot  be 
removed  for  activities  covered  by  the  certificate  during  the  period  that  the 
certificate  was  in  effect.  This  feature  gives  export  associations  and 
trading  companies  the  certainty  they  need. 

The  third  Administration-backed  provision  of  S.2718  would  broaden  available 
sources  of  financing  for  ETCs  by  providing  for  loans  and  guarantees  from  the 
Economic  Development  Administration,  the  Small  Business  Administration,  and 
the  Export-Import  Bank.  Specifically,  EDA  and  SBA  are  directed  to  give 
special  weight  to  export  benefits  when  considering  loans  and  guarantees  to 
ETCs  for  initial  investments  and  operating  expenses.  In  addition,  the 
Export— Import  Bank  is  authorized  and  directed  to  establish  for  export  trading 
companies  a  program  of  guarantees  for  commercial  loans,  secured  by  accounts 
receivable  and  inventory,  where  the  private  credit  market  is  not  providing 
adequate  financing. 
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CHAPTER  6.  FINANCIAL  AND  TAX  INCENTIVES 


EXPORT  FINANCING 


Definition  of  the  Incentive 


The  United  States  Government,  through  the  Export-Import  Bank,  agricultural 
credit  programs,  and  U.S.  bilateral  foreign  assistance,  offers  financing 
specifically  directed  at  promoting  a  wide  range  of  exports.  To  meet  foreign 
export  credit  competition,  this  financing  is  often  on  terms  more  attractive 
than  the  private  financial  market  would  offer  for  similar  export  transactions. 

The  general  goal  of  the  U.S.  Government's  official  export  financing  policy  is 
to  promote  exports  through  means  that  supplement  the  private  financial 
market.  The  following  sections  of  the  report  detail  efforts  to  promote 
non-military  exports  through  official  financing. 


Export- Import  Bank 

Background.  The  Export- Import  Bank  was  established  in  1934  by  an  executive 
order  and  incorporated  as  an  independent  U.S.  Government  Agency  under  the 
Export- Import  Bank  Act  of  1945.  It  assists  in  financing  the  sale  of  U.S. 

goods  and  services  to  overseas  buyers.  The  Bank  provides  a  variety  of 
financing  programs  to  help  U.S.  exporters,  including  direct  credits, 
guarantees,  and  insurance.  It  is  statutorally  mandated  to  support  and 
encourage  but  not  compete  with  private  capital  in  the  financing  of  U.S. 
exports. 

Eximbank's  program  levels  and  especially  its  loan  authorization  ceilings  are 
approved  annually  by  Congress.  The  Bank  is  required  by  law  to  take  into 

account  its  average  cost  of  money  when  setting  its  interest  rates.  The  1978 
amendments  to  the  Export-Import  Bank  Act  also  emphasized  that  the  Bank  should 
provide  export  financing  at  rates  and  terms  competitive  with  those  offered  by 
foreign  official  export  credit  agencies.  To  meet  foreign  competition,  and 
because  domestic  private  interest  rates  are  high,  Eximbank  loans  are  offered 
at  rates  below  the  present  cost  of  government  borrowing.  The  subject  of 
interest  subsidies  is  a  current  matter  of  international  negotiation. 

In  FY  79,  total  Eximbank  authorizations  increased  29  percent  to  $9.49 

billion.  The  export  value  supported  under  all  programs  increased  29  percent 
to  a  record  level  of  $13.6  billion.  For  FY  80  the  Administration  sought 

still  greater  authority  with  respect  to  Eximbank  direct  lending,  which 

Congress  has  not  yet  approved  at  the  time  of  this  report.  Consequently, 

Eximbank  is  forced  to  operate  at  FY  79  levels.  The  sections  below  outline 

the  major  Eximbank  programs. 

The  direct  credit  program  —  Under  this  program  Eximbank  finances  U.S. 

exports  for  major  foreign  projects  warranting  repayment  terms  of  five  years 
or  longer.  Eximbank  prefers  that  private  credit  be  utilized  to  the  maximum 
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extent  possible.  However,  private  institutions  may  be  unable  or  unwilling  to 
provide  all  the  credit  required,  the  repayment  term  of  U.S.  commercial  bank 
lending  may  be  too  short,  or  the  interest  rate  under  floating  rate  practices 
may  be  too  high  or  too  variable  relative  to  government- supported  interest 
rates  offered  by  foreign  suppliers.  In  such  circumstances,  Eximbank 
supplements  the  market  with  its  own  long-term  loans  at  fixed  and  competitive 
interest  rates.  The  percentage  of  the  export  contract  supported  by  an 
Eximbank  loan  is  referred  to  as  "cover." 

Until  recently,  Eximbank  has  been  increasing  its  level  of  activity  and 
competitiveness.  Levels  of  direct  credit  activity  in  previous  years  have 
been,  in  billions  of  dollars: 

Table  1 


Direct 

Credit  Authorizations 

($  billions) 

1970 

$1.6 

1972 

$2.1 

1974  $3.8  1976 

$2.1 

1978 

$2.9 

1971 

$1.7 

1973 

$2.3 

1975  $2.5  1977 

$0.7 

1979 

$3.7 

(Source:  Eximbank  Annual  Reports) 


In  1980  the  requested  loan  level  is  $4.1  billion  and  in  1981  the  requested 
loan  level  is  $4.4  billion.  (In  addition,  authority  to  issue  $1  billion  in 
supplementary  guarantees  is  requested.)  In  the  face  of  foreign  credit 
competition  Eximbank  reduced  its  interest  rate  to  an  average  8.3  percent. 
Average  cover  was  increased  from  40  percent  to  60  percent  overall  and 
70  percent  on  non-aircraft  cases.  In  recent  months,  however,  Eximbank  has 
been  forced  to  increase  its  interest  rate  and  decrease  the  cover  on  its 
direct  credit  program  due  to  delayed  enactment  of  its  budget  request  and  a 
high  volume  of  credit  applications  stemming  from  tight  conditions  in  the 
financial  markets. 

Private  Export  Funding  Corporation  —  In  addition  to  the  above  programs, 
Eximbank  unconditionally  guarantees  the  fixed  rate,  medium-  to  long-term 
loans  offered  by  the  Private  Export  Funding  Corporation  (PEFCO) .  PEFCO  is 
owned  by  private  U.S.  commercial  banks  and  corporations,  but  its  loans  are 
near  substitutes  —  despite  higher  interest  rates  —  for  Eximbank  loans 
because  of  the  unconditional  Eximbank  guarantee.  During  1979,  PEFCO  offered 
a  total  of  $475  million  in  new  loans,  triple  the  1978  level  of  $159  million. 

Financial  guarantee  programs  —  Eximbank  also  provides  financial  guarantees 
which  give  repayment  assurance  to  private  financial  institutions  that  extend 
loans  for  major  export  transactions.  In  FY  79,  Eximbank  authorized  $480 
million  in  financial  guarantees,  mostly  in  support  of  PEFCO  loans.  This 
represents  an  increase  of  109  percent  over  the  FY  78  level  of  $230  million  in 
financial  guarantee  programs.  Total  financial  guarantee  exposure  as  of  April 
30,  1980,  was  $4.2  billion. 

Foreign  Credit  Insurance  Association  --  The  Foreign  Credit  Insurance 
Association  (FCIA)  is  an  association  of  some  50  of  the  nation's  leading 
insurance  companies.  It  works  in  cooperation  with  Eximbank  to  assist 
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American  exporters  by  insuring  their  export  receivables  against  commercial 
and  political  loss,  thus  facilitating  the  offer  of  credit  terms  and  the 
financing  of  the  foreign  receivables.  FCIA  offers  a  variety  of  short-  and 
medium-term  policies.  It  underwrites  the  commercial  credit  risks,  including 
buyer's  insolvency  or  protracted  default,  while  Eximbank  covers  all  political 
risks  such  as  war,  revolution,  expropriation  and  currrency  inconvertibility. 
Eximbank  also  provides  reinsurance  on  certain  excess  commercial  risks  to  the 
insurance  industry.  In  1979,  Eximbank  authorized  2,315  FCIA  insurance 
transactions,  a  29.2  percent  increase  over  1978 's  1,791,  totaling  $4.1 
billion,  an  all  time  high.  These  supported  $5.9  billion  in  U.S.  exports,  an 
increase  of  more  than  $1  billion  over  1978. 

Short-term  programs  —  Eximbank  provides  support  for  short-term  transactions 
for  up  to  180  days  exclusively  through  FCIA  policies.  These  include:  1)  the 
Short-term  Policy,  which  normally  covers  up  to  95  percent  of  commercial 
credit  risks  and  100  percent  of  political  risks;  2)  the  Master  Policy,  which 
insures  all  or  a  reasonable  spread  of  an  exporter's  eligible  sales,  both 
short-  and  medium-term;  and  3)  a  special  FCIA  policy  to  support  the  export  of 
services. 

Medium-term  programs  —  Eximbank  has  three  major  medium-term  programs  that 
support  sales  of  capital  goods  and  equipment  and  other  products  and  services 
requiring  repayment  terms  of  up  to  five  years:  1)  insurance  coverage;  2) 
guarantees  covering  medium-term  loans  by  U.S.  banks;  and  3)  discount  loans  to 
U.S.  banks.  Medium-term  insurance  includes  the  FCIA  Medium-term  Policy, 
Short-  and  Medium-term  Combination  Policy,  Master  Policy  and  specialized 
coverage  such  as  Pre-shipment  Coverage  and  Switch  Cover  for  foreign 
distributors. 

Under  the  Commercial  Bank  Guarantee  Program,  Eximbank  will  issue  guarantees 
to  commercial  banks  prepared  to  finance  a  medium-term  export  sale,  covering 
such  risks  as  buyer's  insolvency  or  protracted  default  and  political  risk 
such  as  war,  insurrection,  expropriation  and  currency  inconvertibility. 
Eligible  institutions  include  commercial  banks.  Edge  Act  Corporations,  and 
U.S.  branches  and  agencies  of  foreign  banks.  In  FY  79,  Eximbank  authorized 
573  Bank  Guarantees,  totaling  $399.2  million.  This  represented  a  15  percent 
increase  over  the  $346.8  million  authorized  in  1978. 

Eximbank 's  Discount  Loan  program  enables  U.S.  commercial  banks  to  extend 
fixed-rate  medium-term  export  credits  that  they  would  otherwise  be  unable  to 
undertake.  In  most  cases,  Eximbank  extends  a  loan  against  a  commercial 
bank's  purchase  of  a  foreign  obligation  for  up  to  100  percent  of  the  financed 
portion.  Eximbank  will  also  purchase  the  foreign  obligation  from  the  U.S. 
bank  with  full  recourse.  The  usual  interest  charged  by  Eximbank  is  one 
percent  below  the  yield  to  a  commercial  bank  on  its  export  credit.  In 
1979-80,  the  Discount  Loan  program  was  tightened  due  to  unexpectedly  high 
loan  demand  reflecting  high  interest  rates  in  the  private  sector.  During 
1979,  Eximbank  increased  its  authorized  discount  loan  commitments  by  31 
percent  from  $497.3  million  to  $650  million. 

Small  business  exports  —  Eximbank  is  cognizant  of  the  needs  of  small 
exporters  and  has  taken  a  number  of  steps  to  meet  their  needs.  The 
short-term  export  credit  insurance  policy  for  small  business  exporters  was 
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widely  used  in  1979.  The  policy  provides  increased  protection  against  buyer 
bankruptcy  and  other  commercial  default  risks  at  no  extra  premium.  Similar 
preferences  for  small  exporters  also  are  available  for  single-transaction 
medium-term  guarantees  and  insurance.  At  year-end  1979,  106  small  business 
insurance  policies  were  in  effect  with  an  export  value  of  $25.7  million. 
Furthermore,  Eximbank  recently  liberalized  its  eligibility  criteria  for  the 
use  of  these  programs  by  small  and  medium-sized  enterprises.  Eximbank  also 
participates,  with  Commerce,  OPIC,  and  SBA,  in  seminars  around  the  country 
directed  at  informing  small  businesses  in  exporting.  Eximbank  has  installed 
a  toll-free  "hotline"  to  provide  general  information  about  export  financing 
and  specific  information  about  Eximbank  programs.  It  should  be  further  noted 
that  SBA,  with  Eximbank  help,  launched  a  6-unonth  pilot  program  in  March  1980 
to  guarantee  short-term  lines  of  credit  from  commercial  banks  to  finance 
specific  export  contracts  of  small  businesses.  If  successful,  the  program 
will  be  extended. 

The  Context  of  Official  Export  Financing.  The  great  bulk  of  financing  for 
U.S.  exports  is  provided  by  private  institutions.  Eximbank  provides  direct 
financing  for  only  two  to  three  percent  of  U.S.  exports.  In  1977,  the  ratio 
of  long  term  direct  financing  to  total  exports  was  below  that  of  our  major 
export  competitors.  In  1978,  this  ratio  was  about  the  same  as  that  provided 
by  these  countries. 


Table  2 


Ratio  of  Long-Term 

Export  Credits  to  Total 

Exports 

1977 

1978 

Japan 

6.3% 

2.2% 

United  Kingdom 

3.6% 

1.6% 

France 

9.1% 

3.9% 

Germany 

2.8% 

1.8% 

United  States 

2.5% 

2.7% 

(Source:  Report  to  the  U.S.  Congress  on  Export  Credit  Competition  and  the 

Export- Import  Bank  of  the  United  States,  January  1980;  IMF 
International  Financial  Statistics,  June  1979) 


Charges  are  often  made  that  Eximbank  has  been  less  competitive  than  its 
foreign  counterparts  in  supporting  U.S.  exporters.  This  view  does  not  appear 
to  be  completely  correct.  Of  143  Eximbank- supported  credit  offers  in  FY  79, 
Eximbank  studies  show  that  only  eight  were  lost  because  Eximbank  offered  less 
competitive  financing  than  other  official  export  credit  agencies.  Seven  of 
these  eight  were  lost  because  foreign  governments  provided  aid-type 
financing,  which  Eximbank  can  meet  only  on  a  selective  basis. 

Additionally  of  Eximbank  lending  —  The  relatively  insignificant  number  of 
sales  lost  because  of  uncompetitive  Eximbank  financing  may  suggest  to  some 
that  the  Bank  is  perhaps  doing  too  much  trade  financing.  To  see  if  that  was 
the  case.  Treasury  staff  analyzed  FY  78  Eximbank  loans  for  the  probability  of 
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"additionality".  They  defined  additionality  as  the  extent  to  which  Eximbank 
financing  was  essential  to  offset:  1)  inadequate  private  financing;  or  2) 
foreign  official  financing,  to  assure  that  the  U.S.  export  would  take  place. 

The  study  concluded  that,  for  FY  78,  exports  supported  by  Eximbank  direct 
credits  had  a  probability  of  additionality  somewhat  greater  than  70  percent. 
This  argues  that  Eximbank  is  substantially  fulfilling  its  legislative 
mandates. 

Eximbank  budget  —  One  feature  distinguishing  Eximbank  from  several  major 
foreign  competitors  is  the  latters  relative  ease  of  obtaining  government 
resources.  Eximbank  lending  must  conform,  of  course,  to  annual  dollar  limits 
set  in  the  normal  budget  process.  In  FY  80,  the  demand  for  Eximbank  loans 
far  exceeded  the  funds  available,  leading  to  sharp  program  restraints  and  the 
deferral  of  some  loan  approvals  to  the  following  fiscal  year.  As  Eximbank' s 
budget  authority  is  part  of  the  Foreign  Assistance  Appropriations  Act  which 
frequently  experiences  delays  in  Congressional  enactment,  the  level  of 
resources  available  to  the  Bank  also  may  be  uncertain  well  into  the  fiscal 
year.  It  should  be  pointed  out  that  all  Federal  Government  credit  programs, 
including  Eximbank,  will  be  subject  to  legislative  ceilings  beginning  in  1981 
as  part  of  the  Administration's  effort  to  limit  Federal  intervention  in  the 
credit  markets. 

By  contrast,  foreign  export  credit  agencies  appear  to  encounter  fewer 
resource  problems.  Some  governments  subsidize  the  interest  rate  on  private 
loans  to  finance  exports,  thereby  presenting  apparent  lower  initial  budgetary 
costs.  Other  governments  rediscount  export  loans  readily  with  off-budget 
central  bank  facilitates,  thus  avoiding  budget  charges.  A  1980  Eximbank 
study  found  a  generally  higher  commitment  to  export  credit  by  major  foreign 
competitors  than  by  Eximbank,  as  measured  by  availabilty  of  financing  to 
exporters,  budgetary  constraints,  and  annual  appropriations. 

Foreign  official  export  credit  competition  —  Despite  the  relative  success  of 
Eximbank 's  direct  credit  program,  pressure  on  U.S.  exports  from  foreign 
official  export  credit  agencies  has  continued.  By  and  large  this  pressure  is 
the  result  of  interest  rate  subsidies  offered  by  foreign  countries.  An  OECD 
study  suggested  that  these  subsidies  cost  OECD  member  governments  $2  billion 
in  1978.  The  rise  in  interest  rates  in  most  financial  markets  since  1978  has 
meant  that  these  subsidies  increased  substantially  since  then.  Interest  rate 
subsidies  on  official  export  credits  are  currently  estimated  at  around  $5 
billion.  The  size  of  these  subsidies  has  made  it  imperative  that  the 
international  negotiations  to  reduce  and  ultimately  eliminate  them  succeed. 

Steps  to  Strengthen  Export  Finance  Incentives — The  Administration  plans  to 
improve  the  financing  support  it  provides  to  U.S.  exporters  by  seeking 
Congressional  approval  of  increased  budget  resources  for  Eximbank  while  at 
the  same  time  negotiating  with  our  major  trading  partners  to  render  export 
financing  a  neutral  factor  in  international  trade. 

International  negotiations  —  The  Administration  has  pressed  hard  for 
meaningful  international  negotiations  and  in  the  past  3  years  alone  has 
raised  the  export  credit  issue  on  31  separate  occasions  in  bilateral  and 
multilateral  fora.  Many  of  their  talks  have  centered  on  the  international 
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export  credit  Arrangement,  an  informal  understanding  among  major 
industrialized  nations  establishing  inter  alia  minimum  interest  rates  and 
maximum  repayment  terms  on  export  credits. 

Last  fall,  other  countries  showed  a  renewed  willingness  to  achieve  a  new 
measure  of  discipline  in  this  area.  The  most  important  result  so  far  is  the 
Wallen  Report,  named  after  its  principal  author.  The  report  proposed  to 
correct  two  basic  problems  with  the  existing  Arrangement:  (1)  the  minimum 
interest  rates,  which  have  remained  unchanged  since  July  1,  1976;  (2)  and  the 
inflexibility  of  the  Arrrangement  minima  with  respect  to  currencies.  Since 
market  rates  differ  sharply  from  country  to  country  (as  well  as  over  time, 
for  all  countries) ,  pronounced  anomalies  can  thus  appear  among  countries, 
with  some  countries  allowed  to  subsidize  more  than  others. 

The  framework  proposed  in  the  Wallen  Report  involves  a  differentiated  rate 
system  for  export  credits,  which  would  rectify  both  problems.  First,  it 
would  synchronize  minimum  interest  rates  with  actual  rates  in  the  respective 
capital  markets.  Second,  it  would  vary  the  minimum  interest  rates  on 
official  export  credits  by  currency. 

Overall,  the  proposed  new  framework  would  not  only  relate  the  minimum 
interest  rates  to  market  rates  of  interest  in  the  various  major  currencies, 
but  also  it  would  change  these  rates  from  time  to  time  as  capital  market 
rates  change.  The  idea  would  be  to  adjust  the  minimum  interest  rates, 
periodically  and  automatically,  using  long-term  government  bond  yields  in  the 
various  countries  as  benchmarks. 

The  U.S.  Government  firmly  supports  a  differentiated  rate  system.  Such  a 
system  would  place  all  official  export  credit  offers  on  a  much  more  equitable 
basis.  It  would  greatly  reduce  subsidies  and  the  dangers  of  an  export  credit 
war . 

An  interim  measure  —  In  mid-May  of  this  year,  the  participants  in  the 
Arrangement,  some  22  industrial  nations,  met  in  Paris  to  consider  the  Wallen 
proposals.  At  the  meeting,  the  European  Economic  Community  announced  that  it 
was  not  yet  ready  to  approve  a  differentiated  rate  system  along  the  lines 
proposed  in  the  Wallen  Report.  The  Europeans  did  offer,  without  prejudice  to 
further  consideration  of  the  Wallen  proposals,  to  raise  the  present 
Arrangement  minimum  interest  rates  by  1/4  percent  for  loans  to  poor  countries 
and  3/4  percent  for  the  intermediate  and  rich  countries.  This  took  effect 
July  1st  and  is  a  step  in  the  right  direction:  it  will  reduce  the  subsidy  by 
participants  on  export  credits  this  year  by  as  much  as  several  hundred 
million  dollars. 

By  itself,  the  EEC  offer  was  clearly  inadequate.  But  it  was  acceptable  as  an 
interim  measure.  At  the  Paris  meeting,  it  was  agreed  that  December  1,  1980, 
would  be  the  deadline  for  reaching  agreements  on  a  revision  of  the 
Arrangement.  The  U.S.  Government  followed  up  on  the  start  made  at  the  May 
meeting  in  Paris  by  urging  the  Venice  Summit  to  support  improvements  in  the 
Arrangement.  The  Summit  participants  agreed  with  much  of  the  United  States' 
proposal.  The  Summit  Communique  stated  that  "we  shall  work  together  ...  to 
strengthen  the  International  Arrangement  on  Export  Credits  ...  by 
1  December  1980  ...  to  bring  the  terms  closer  to  market  conditions." 
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Increased  budget  resources  —  To  match  foreign  credit  competition  more 
aggressively  and  as  a  relief  valve  for  Eximbank,  the  Administration  is 
seeking  immediate  Congressional  approval  for  an  increase  in  Eximbank' s 

Program  Activity.  Part  of  the  increase  would  support  up  to  $350  million  in 
direct  credits,  while  the  remainder  would  allow  the  Bank  to  provide  more 
financial  guarantees  for  exports.  The  resulting  program  would  total  $5.1 
billion,  as  in  the  Administration's  original  proposal. 

Private  Sector  Views.  The  extensive  written  comments  from  the  public  in 
response  to  the  Federal  Register  notice  of  April  29,  1980,  included  many 

suggestions  and  criticisms  on  Eximbank.  Of  all  the  specific  incentive 
issues,  this  was  most  frequently  cited,  with  about  30  percent  of  the  public's 
response  making  some  mention  of  it.  A  survey  also  was  made  of  selected 
Foreign  Service  posts  to  obtain  their  perspective  on  the  local  market. 

Export  financing  was  prominently  mentioned  in  these  replies  as  well,  although 

to  a  lesser  degree  than  certain  other  issues.  Finally,  a  conference  was  held 
of  knowledgeable  private  sector  individuals  in  the  export  financing  field  who 
made  a  number  of  specific  recommendations. 

Most  public  respondents  commenting  on  export  financing  applauded  Eximbank 's 
efforts  in  the  past  two  years  to  support  exports  and  match  foreign  official 
export  credit  competition.  However,  an  overwhelming  majority  of  such 
respondents  indicated  that  these  achievements  did  not  go  far  enough  or  might 
prove  impermanent.  They  cited  a  recurrent  lack  of  adequate  and  reliable 
resources  which  has  made  Eximbank  less  competitive  than  its  foreign 
counterparts  in  terms  of  interest  rate,  maturity  and  downpayment 
requirements.  A  lesser  but  still  substantial  number  of  respondents 
complained  that  Eximbank  programs  are  geared  to  large  companies,  leaving 
small  and  medium-sized  exporters  without  access  to  official  export  financing 
facilities,  while  others  found  Eximbank 's  policies  and  programs  too  rigid  in 
terms  of  the  markets  the  Bank  served.  The  latter  urged  more  medium-term 
financing  as  well  as  more  flexibility  to  adapt  to  the  changing  needs  of  all 
U.S.  exporters.  Some  complaints  dealt  with  the  use  of  Eximbank  financing  to 
achieve  foreign  policy  objectives,  time  delays  experienced  in  the  application 
process,  and  the  lack  of  financing  for  foreign  content  and  local  costs. 

Many  of  these  suggestions  are  receiving  closer  attention  within  the  Executive 
£  result  of  the  National  Export  Policy  and  the  Trade 
Reorganization.  It  should  be  noted  that  some  of  these  suggestions  conflict 
with  statutory  mandates,  international  understandings  between  the  U.S. 
Government  and  other  countries,  or  priority  Administration  objectives  in 
other  areas.  However,  the  pressing  problem  of  Eximbank  resources  is 
rgcgj.yj.jig  urgent  attention  within  the  Administration.  Among  the  principal 
private  sector  suggestions  were  the  following: 

Federal  budget  resources  for  Eximbank  —  Several  suggestions  offered  by  the 
public  dealt  with  their  concern  that:  1)  Eximbank  funding  was  subject  to 
unusual  delays  in  the  Congressional  budget  process;  and  2)  budget  resources 
currently  provided  for  export  lending  were  not  adequate.  To  increase  sales 
abroad,  many  exporters  felt  that  a  stable  and  adequate  source  of  competitive 
funding  for  Eximbank  was  a  necessity. 
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To  deal  specifically  with  the  problem  of  delayed  buget  approval,  it  was  urged 
that  Eximbank  be  removed  from  the  section  in  the  Federal  Budget  dealing  with 
foreign  aid.  Exporters  argued  that  foreign  aid  programs  traditionally  have 
difficulty  getting  Congressional  approval,  with  consequent  delays  in  the 
approval  of  the  Eximbank  budget.  They  suggested  moving  Eximbank  from  line 
150  (Foreign  Affairs)  of  the  Federal  Budget  to  some  other  line,  or  shifting 
it  from  the  Foreign  Assistance  Appropriations  Act  to  another  appropriation 
act. 

The  suggestion  addresses  the  problem  of  timely  enactment  of  Eximbank 
commitment  authority,  which  was  seriously  delayed  in  FY  80.  It  does  not 
address,  however,  the  issue  of  the  appropriate  level  of  Eximbank  resources, 
particularly  vis-a-vis  other  program  claims  for  the  Federal  budget  dollar. 
Since  Eximbank  usually  has  received  from  Congress  its  full  budget  request  in 
years  prior  to  FY  80,  the  consequences  of  shifting  Eximbank  would  have  to  be 
carefully  considered. 

Another  suggestion  was  that  Eximbank  operate  on  a  multi-year  budget  rather 
than  a  single  year  budget.  The  rationale  for  multi-year  budgeting  is  that  it 
would  provide  Eximbank  with  a  more  precise  forecast  of  the  resources 
available  to  it.  There  is  some  question  as  to  whether  this  proposal  would 
conflict  with  the  required  flexibility  of  the  Executive  Branch  and  Congress 
in  setting  annual  budget  limits  in  light  of  changing  fiscal  and  monetary 
conditions.  Moreover,  the  demand  for  Eximbank  credits  fluctuates  according 
to  financial  market  conditions.  Multi-year  budgeting  would  not  necessarily 
assure  that  the  required  resources  for  a  given  year  were  available. 

Several  private  sector  suggestions  concerned  the  related  problem  of  the 
adequacy  of  budget  resources  currently  provided  for  export  lending.  These 
suggestions  dealt  with  the  possibilities  of  a  more  automatic  rediscount 
facility,  privatization  of  the  Bank,  removing  Eximbank  from  the  totals  of  the 
Federal  budget,  and  an  increase  in  the  capital  of  the  Bank.  While  such 
suggestions  are  directed  at  assuring  the  long-term  stability,  adequacy,  and 
competitiveness  of  Eximbank  funds,  they  raise  fundamental  fiscal  and 
budgetary  questions  of  deep  concern  to  Administration  and  Congressional 
policymakers. 

A  more  automatic  rediscount  facility  would  emulate  the  practice  of  several 
foreign  agencies  whereby  export  obligations  meeting  certain  requirements  are 
eligible  for  central  bank  rediscounting  on  a  preferential  basis  vis-a-vis 
other  obligations.  Such  practices  tend  to  enlarge  the  supply  of  credit  for 
exports  or  reduce  interest  costs  from  what  they  otherwise  might  be;  automatic 
rediscounting  provides  a  degree  of  certainty  of  financing  to  the  exporter. 
The  Federal  Reserve,  in  exercising  its  monetary  policy  responsibilities,  does 
not  accord  special  preference  to  specific  economic  sectors.  The  Federal 
Reserve  does  provide,  however,  in  its  capacity  as  a  lender  of  last  resort, 
its  member  banks  with  loans  at  the  published  discount  rate  for  a  limited 
period  of  time  against  acceptable  collateral. 

It  also  has  been  suggested  that  Eximbank  might  be  transformed  into  a  private 
or  quasi-private  entity  outside  of  the  U.S.  budget,  much  as  the  Federal 
National  Mortgage  Association  was  transformed  a  number  of  years  ago.  Another 


6-9 


proposal  was  that  the  U.S.  Government  might  subscribe,  through 
appropriations,  to  additional  capital  stock  of  the  Bank.  Both  proposals  have 
complex  implications  and  warrant  careful  examination. 

Offering  foreign  currency  credits  —  A  second  suggestion  was  that  Eximbank 
should  offer  direct  credits  denominated  in  foreign  currencies,  in  addition  to 
its  present  policy  of  guaranteeing  financing  in  foreign  currencies.  This 
suggestion  is  under  review.  At  issue  is  whether  additional  U.S.  exports 
would  be  created  by  offering  financing  in  foreign  currencies.  The 
attractiveness  of  U.S.  export  credits  would  also  depend  on  the  interest  rate 
charged  for  these  credits  and  the  degree  to  which  the  exchange  rate  risk  is 
borne  by  Eximbank,  the  U.S.  exporter  or  the  foreign  importer.  This  issue 
will  become  more  important  should  major  trading  nations  modify  the 
International  Arrangement  on  Export  Credits  to  adopt  a  differential  rate 
system.  That  system  contemplates  allowing  all  countries  to  offer  credits  in 
any  currency  at  the  minimum  allowable  interest  rate  for  that  currency. 

Attracting  institutional  investors  toward  financing  exports  —  A  third 
suggestion  was  that  Eximbank  should  use  its  guarantee  authority  to  attract 
institutional  investors  —  such  as  U.S.  insurance  companies  and  pension  funds 
—  into  offering  long-term,  fixed  interest  rate  financing  for  U.S.  exports. 
Eximbank,  in  fact,  has  already  begun  to  use  its  guarantee  authority  for  just 
this  purpose. 

Fixed  interest  rate  support  program  —  A  fourth  suggestion  was  that  Eximbank 
should  offer  a  fixed  interest  rate  support  program  (FIRSP) ,  which  would 
involve  Eximbank  subsidy  payments  to  private  banks  of  the  spread  between 
their  normal  interest  rates  and  a  rate  predetermined  to  be  internationally 
competitive.  This  would  enable  Eximbank  to  show  lower  initial  budget  charges 
and  would  align  Eximbank  programs  more  closely  with  some  of  its  foreign 
counterparts.  Such  a  program,  however,  would  imply  acceptance  of 
unpredictable  and  uncontrollable  future  budget  costs  as  interest  rates 
change,  as  well  as  the  possibility  that  government  subsidies  in  export 
finance  could  become  the  rule  rather  than  the  exception. 

More  medium-term  financing  —  A  fifth  suggestion  was  that  Eximbank  offer 
cheaper  and  more  fixed-rate  financing  for  medium-term  export  credits.  While 
the  Bank  acknowledges  that  its  programs  are  less  competitive  than  those  of 
foreign  official  export  credit  agencies  in  support  of  medium-term  exports,  it 
may  be  restrained  by  its  statutory  mandate  to  supplement,  and  not  compete 
with,  private  financing.  In  normal  times,  private  medium-term  financing  is 
available  to  exporters.  However,  the  problem  arises  when  interest  rates  soar 
and  U.S.  exporters  are  unable  to  find  medium-term  financing  on  terms  similar 
to  those  offered  their  foreign  competitors.  For  Eximbank  to  become 
competitive  in  the  medium-term  market  in  such  circumstances  would  entail 
credit  subsidies  and  would  require  increases  in  funding  of  $5-10  billion, 
assuming  no  cutbacks  in  the  long-term  credit  programs.  The  Bank  is  currently 
reviewing  what  could  be  done  to  make  its  programs  more  competitive  while 
trying  to  negotiate  with  its  foreign  counterparts  an  end  to  export  credit 
subisidies. 
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Agricultural  Credit  Pr ogams 

Programs.  USDA  maintains  important  programs  to  assist  in  the  financing  of 
U.S.  agricultural  exports.  These  include  the  Concessional  Credit  programs 
under  P.L.480  and  the  Commercial  Credit  programs  of  the  Commodity  Credit 
Corporation. 

Concessional  credits  —  Under  Title  I  of  the  Agricultural  Trade  and 
Development  Act  of  1954  (P.L.  480) ,  the  United  States  finances  the  sale  of 

commodities  at  concessional  rates.  The  actual  sales  are  made  by  private  U.S. 
suppliers  to  foreign  government  agencies  or  private  trade  entities.  The 
commodities  are  then  usually  resold  in  the  recipient  countries  and  the  local 
currency  proceeds  are  used  by  the  recipient  government  for  purposes  specified 
in  an  agreement  between  the  receiving  country  and  the  United  States. 
Repayment  to  the  United  States  by  the  recipient  governments  are  made  in 
subsequent  years,  as  specified  in  the  sales  agreement,  usually  over  a  period 
of  20  or  more  years.  Title  I  originally  permitted  recipient  countries  to  pay 
for  concessional  sales  with  foreign  currencies;  however,  no  new  sales  for 

foreign  currencies  have  been  made  since  1971.  Sales  for  convertible  local 
currency  credit  were  instituted  as  a  transition  to  sales  for  dollar  credit. 
These  two  methods  for  repayment  of  U.S.  dollars  on  a  deferred  basis  are 

subject  to  minimun  and  maximum  repayment  terms,  as  specified  by  Congress. 
Repayment  terms  are  longer  under  convertible  local  currency  credit. 

These  types  of  concessional  sales  programs  often  facilitate  the  development 
of  commercial  markets.  Since  the  1960*s  almost  all  major  P.L.  480  recipients 
have  substantially  increased  their  commercial  purchases  of  U.S.  farm 
products.  Many  former  recipients  of  P.L.  480  Title  I  credits,  including 
Japan,  Spain,  Taiwan,  Colombia,  Ecuador,  and  Brazil,  are  now  good  commercial 
customers  for  U.S.  agricultural  products.  India,  once  a  recipient  of  P.L. 
480  Title  I,  was  the  largest  cash  customer  of  U.S.  wheat  in  1975. 

Commercial  credits  —  USDA's  commercial  export  financing  and  guarantee 

programs  are  designed  to  expand  and  maintain  our  markets  for  U.S.  farm 

exports.  These  programs  differ  from  the  P.L.  480  credits,  most  notably  in 
that  commercial  credit  terms  are  offered.  When  funds  are  authorized  to  be 
lent,  the  interest  rate  charged  usually  is  above  CCC's  current  borrowing 
costs  from  the  Treasury. 

Currently,  three  commercial  financial  programs  are  operative:  1)  Commodity 
Credit  Corporation  (CCC)  Short-term  Export  Credit  Sales  Program  (GSM-5) ;  2) 
CCC  Intermediate  Credit  Export  Sales  Program  for  Breeding  Animals,  (GSM-201) ; 
and  3)  CCC  Non-Commercial  Risk  Assurance  Program  (GSM-101)  .  The  last  two 
programs  are  relatively  new,  and  the  bulk  of  commercial  financing  has  been 
under  the  CCC  Short-term  Credit  Program.  For  FY  81,  however,  budget 
authorization  has  been  requested  only  for  the  Assurance  Program.  It  is 
expected  that  coverage  will  be  expanded  to  include  all  risks,  and  the  new 
program  is  likely  to  be  known  as  the  Export  Credit  Guarantee  Program 
(GSM-102) . 

Purchases  must  be  made  from  a  U.S.  firm,  and  only  U.S.  farm  commodities  are 
financed.  Currently  about  25  commodities  are  eligible.  Each  year  sales  to 
25-30  overseas  markets  are  financed  by  the  Short-term  Credit  Program. 
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The  amount  of  commercial  financing  provided  changes  from  year  to  year  but  has 
been  increasing.  During  the  last  two  years  it  reached  $1.6  and  $1.5 
billion.  In  the  current  year  authority  is  provided  for  $800  million  of 
direct  credits,  plus  $1  billion  of  guarantees.  For  FY  81,  authority  for  $2 
billion  is  anticipated,  only  for  guarantees. 

Under  the  CCC  Short-term  Credit  (GSM-5)  and  the  Intermediate  Credit  (GSM-201) 
Programs,  funds  are  provided  by  the  U.S.  Government.  U.S.  sellers  register 
their  sales  with  CCC,  and  buyers  provide  a  commercial  bank  letter  of  credit 
(L/C)  in  favor  of  CCC.  When  the  sellers  ship  the  commodities,  they  provide 
CCC  with  export  documentation,  sign  over  the  account  receivable,  and  receive 
a  check  from  CCC  for  the  U.S.  port  value.  When  payment  is  due,  CCC  draws  on 
the  L/C  for  the  amount  of  the  principal  plus  accrued  interest,  and  the 
account  is  closed.  The  only  real  difference  between  these  two  programs  is 
that  CCC  credit  financing  may  be  for  a  period  of  6  months  up  to  3  years, 
while  financing  for  breeding  cattle  may  be  provided  for  up  to  10  years. 

The  objectives  of  the  Assurance  or  GSM-101  Program  are  the  same  as  for  the 
Short-term  Credit  Program.  However,  under  the  Assurance  Program,  actual 
funds  are  provided  by  U.S.  banks,  and  CCC  guarantees  repayment  in  the  event 
of  default  by  the  foreign  bank  for  noncommercial  reasons.  In  such  cases,  CCC 
would  reimburse  the  U.S.  bank  and  would  collect  from  the  foreign  bank  which 
provided  the  original  guarantee,  or  possibly  from  the  foreign  government. 
Actual  repayment  terms  and  interest  rates  are  fixed  by  the  U.S.  bank 
providing  the  funds  after  negotiation  with  the  foreign  buyer.  The  U.S. 
guarantee,  however,  is  limited  to  3  years. 

There  is  one  other  difference  between  the  programs.  Under  the  Assurance 
Program,  the  U.S.  exporter  making  the  sale  sends  USDA  a  check  for  the 
guarantee  premium.  This  amounts  to  about  one-third  of  one  percent  per  annum 
of  the  unpaid  principal,  depending  upon  repayment  terms.  Costs  of  financing 
under  the  two  programs  is  about  the  same.  Under  CCC  Credit,  there  is  no 
guarantee  premium,  but  the  buyer  has  to  pay  the  cost  of  having  a  foreign  bank 
L/C  advised  and  confirmed  in  part  by  a  U.S.  bank.  This  is  not  required  under 
the  Assurance  Program.  The  guarantee  premium  under  the  upcoming  all-risk 
Guarantee  Program  may  be  slightly  higher  than  under  the  Assurance  Program, 
since  both  commercial  and  noncommercial  risk  will  be  covered. 

CCC  Credit  has  contributed  materially  to  the  expansion  of  U.S.  exports  since 
its  inception  in  1956.  In  its  early  years  it  was  used  to  re-establish  Japan 
and  Western  Europe  as  prime  cash  markets,  which  they  are  today.  Later,  it 
helped  make  the  transition  from  concessional  P.L.  480  purchases  to  commercial 
purchases  in  markets  like  Brazil  and  Ecuador.  Throughout  the  period  it  has 
been  used  to  meet  competition  from  suppliers  like  Canada,  Australia,  and 
France  which  also  provide  credit  terms.  In  recent  years  it  has  successfully 
opened  several  new  markets  and  firmly  established  the  U.S.  as  a  major 
supplier.  The  Assurance  Program  has  been  popularly  received  in  light  of  the 
current  volatility  of  interest  rates. 

The  current  CCC  program  emphasis  is  on  expanding  markets  in  the  developing 
world.  Success  of  this  endeavor  depends  in  large  part  on  the  availability  of 
credit.  Under  the  Agricultural  Trade  Act  of  1978,  Congress  provided 
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authorization  for  a  CCC  intermediate  credit  program  for  marketing 
facilities.  The  program  would  provide  financing  for  85  percent  of  the  value 
of  selected  U.S.  agricultural  commodity  exports,  on  three  to  ten-year  terms 
at  commercial  rates  of  interest.  Local  currency  proceeds  from  the  sale  of 
the  commodity  would  then  be  used  by  the  importing  country  to  finance 
construction  of  facilities  to  improve  marketing,  processing,  distributing, 
storing  or  handling  of  agricultural  commodities.  There  are  no  funds  in  the 
FY  1981  budget  to  implement  this  program.  The  issue  will  be  reviewed  during 
the  FY  1982  budget  process. 


U.S.  Foreign  Assistance  Programs 

It  is  a  policy  of  the  United  States  to  promote  self-reliant  growth  with 
equity  among  the  developing  nations.  A  number  of  complementary  programs  are 
employed  to  achieve  this  objective.  While  the  primary  purpose  of  U.S. 
foreign  assistance  programs  is  to  promote  growth  with  equity,  these  programs 
also  finance  substantial  amounts  of  U.S.  exports.  Besides  the  U.S. 
Government  programs  discussed  below,  note  should  be  taken  of  the  multilateral 
development  banks,  which  receive  contributions  from  the  U.S.  and  which  foster 
the  growth  of  key  U.S.  export  markets  and  finance  foreign  procurement  of  U.S. 
goods  and  services. 

The  International  Development  Cooperation  Agency  (IDCA)  is  responsible  for 
formulating  sound  development  policies,  providing  budgetary  guidance,  and 
coordinating  of  the  various  agencies  through  which  the  United  States  provides 
development  assistance.  Within  IDCA  are  the  Agency  for  International 
Development,  the  U.S.  bilateral  assistance  program;  the  Overseas  Private 
Investment  Corporation,  which  primarily  provides  political  risk  insurance  to 
U.S.  businesses  investing  in  developing  countries;  and  the  Trade  and 
Development  Program  which  funds  feasibility  studies  for  projects  which  can 
lead  to  contracts  for  U.S.  businesses  and  government  agencies.  IDCA  has 
policy  and  budget  responsibility  for  U.S.  participation  in  U.N.  development 
agencies.  It  shares  with  Treasury  responsiblity  for  our  participation  in  the 
multilateral  development  banks  and  with  Agriculture  the  responsibility  for 
directing  the  U.S.  Food  for  Peace  Program  (P.L  480) . 

Agency  for  International  Development.  Originally  established  in  1961  as  the 
agency  responsible  for  the  administration  of  the  U.S.  bilateral  development 
program,  the  Agency  for  International  Development  (AID)  became  part  of  the 
newly-created  International  Development  Cooperation  Agency  in  1979.  AID 
provides  grants  and  concessional  credits  (low  interest  rates  and  forty  year 
maturities)  to  developing  countries  in  need  of  such  assistance.  According  to 
data  published  by  the  Census  Bureau,  $769  million  of  U.S.  merchandise  exports 
in  FY  79  were  attributable  to  aid  loans  and  grants  under  the  Foreign 
Assistance  Act.  These  data  may  not  record  as  much  as  several  hundred  million 
dollars  of  added  U.S.  costs  associated  with  exports.  In  addition,  AID'S 
contracts  with  U.S.  firms  and  institutions  to  provide  technical  services  for 
projects  abroad  augment  the  merchandise  export  total. 

AID's  assistance  is  directed  to  the  poor  people  of  recipient  countries  and 
emphasizes  the  participation  of  the  poor  in  benefits  of  economic 
development.  This  development  strategy  means  that  AID's  efforts  are  largely 
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directed  to  basic  human  needs  and  are  in  such  sectors  as  agriculture, 
education,  population,  and  health  and  nutrition.  These  secto.rs  mainly 
require  technical  assistance  and  local  currency  expenditures. 

During  the  coming  years  AID  intends  to  continue  the  policy  of  shifting 
resources  into  the  low-income  countries.  Programs  for  Asia  and  Africa,  which 
have  the  largest  numbers  of  poor  countries  and  poor  people,  will  increase. 
In  Latin  America,  the  poorer  countries  are  emphasized.  This  policy  reflects 
a  recognition  that  concessional  assistance  resources  are  scarce  and  that 
low-income  countries  have  limited  access  to  private  borrowing,  face  severe 
constraints  on  their  ability  to  service  external  debt,  and  are,  therefore, 
heavily  dependent  on  official  concessional  flows  for  their  development.  AID 
lending  to  low-income  countries  will  continue  to  have  priority  over 
assistance  to  middle-income  countries. 

AID'S  total  functional  and  other  outlays  amounted  to  $978  million  in  FY  79. 
Agriculture,  rural  development  and  nutrition  programs  will  continue  to 
account  for  more  than  half  of  AID'S  total  development  assistance.  Population 
planning  program  will  also  grow  substantially  in  FY  81,  maintaining  a 
15  percent  share  of  the  program  budget.  AID  also  plans  to  increase  programs 
in  energy,  especially  renewable  energy,  to  support  for  private  voluntary 
organizations  and,  through  the  Housing  Guarantee  Program,  to  support  housing 
for  poor  people. 

Economic  Support  Fund  —  The  Economic  Support  Fund  (ESF)  is  allocated  by  the 
Department  of  State  and  administered  by  AID  under  policy  guidance  from  IDCA. 
It  provides  economic  assistance  to  countries  where  U.S.  foreign  policy 
interests  can  be  served  by  bolstering  economies  affected  by  political  or 
economic  crises.  The  majority  of  ESF  (outlays  of  $1.7  billion  in  FY  79)  is 
earmarked  for  the  Middle  East  and  is  designed  to  support  diplomatic 
initiatives  to  achieve  peace  and  stability  in  that  area.  In  addressing 
development  concerns  ESF  can  finance  balance-of-payments  assistance,  cash 
transfers,  commodity  import  programs,  and  large  infrastructure  projects.  AID 
applies  procurement  criteria  similar  to  those  in  force  for  its  other  programs 
where  possible.  In  the  case  of  Israel,  however,  the  ESF  is  cash  transfer. 
Procurement  under  the  remainder  of  ESF  is  tied  to  the  United  States. 


Trade  and  Development  Program.  The  Trade  and  Development  Program  (TDP)  was 
established  on  July  1,  1980,  to  promote  economic  development  in  Third  World 
countries  and  the  sale  of  U.S.  goods  and  services  to  those  countries.  TDP, 
the  successor  to  the  Reimbursable  Development  Program  of  AID,  has  substantial 
day-to-day  autonomy  while  receiving  policy  and  budget  guidance  from  IDCA. 
TDP  supports  feasibility  studies  for  projects  that  can  be  financed  by 
developing  countries  and  undertaken  by  U.S.  private  industry  or  government 
agencies.  TDP  expects  to  spend  $4.0  million  on  such  activities  in  FY  81. 

TDP  operates  under  the  authority  of  Sections  607(a)  and  661  of  the  Foreign 
Assistance  Act.  Under  Section  607(a),  TDP  serves  as  the  coordinating  and 
authorizing  agency  for  the  provision  of  government- to-government  technical 
assistance  on  a  reimbursable  basis,  involving  many  U.S.  Government  agencies 
such  as  the  Army  Corps  of  Engineers  and  the  Water  and  Power  Resources  Service 
of  the  Department  of  Interior. 
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Under  Section  661  of  the  Act,  TDP  finances  planning  services  leading  to 
reimbursable  programs  with  U.S.  agencies  or  direct  host  government  contracts 
with  U.S.  private  firms  for  project  implementation.  TDP  planning  services 
include:  surveys  to  identify  potential  projects;  conceptual  design  and 
pre-feasibility  studies,  feasibility  studies,  and  design  engineering. 

TDP  is  involved  in  some  40  countries  around  the  world.  Examples  of  projects 
include  the  following: 

o  Thailand:  TDP  was  able  to  attract  $97  million  in  contracts  for  U.S. 
engineering  firms  through  feasibility  studies  and  technical 
orientation  assistance  for  a  planned  natural  gas  pipeline. 

o  Nigeria:  Through  TDP  thousands  of  Nigerian  students  receive 

technical  training  in  U.S.  colleges  and  institutions.  The  cumulative 
cost  to  the  Nigerian  Government  has  been  approximately  $40  million  to 
date. 

o  Peru:  TDP  is  financing  a  study  of  the  renovation  of  four  ports 

through  which  Peru's  minerals  are  exported.  Such  renovations  will 
lower  transport  costs  and  accelarate  port  operations.  Substantial 
exports  of  U.S.  port  and  materials  handling  equipment  will  be 
generated. 

Establishment  of  the  Trade  and  Development  program  will  help  U.S.  industry 
compete  more  effectively  with  other  industrialized  countries  for  major 
development  projects  in  the  Third  World.  The  foreign  assistance  programs  of 
France,  Germany,  Japan,  and  other  OECD  nations  serve  as  export  generators  as 
well  as  development  tools.  For  example,  the  European  Community  has,  since 
1976,  budgeted  about  $70  million  annually  to  finance  pre-feasibility  and 
feasibility  studies,  and  design  engineering  performed  by  firms  located  in  the 
Community.  Other  examples:  in  FY  79,  ending  March  31,  1980,  Japan  budgeted 
$56.7  million  for  grants  for  feasibility  studies;  in  1978,  the  Federal 
Republic  of  Germany  committed  $60  million;  and  France  disbursed  $20.5 
million  in  grants  for  feasibility  studies. 

Overseas  Private  Investment  Corporation.  The  Overseas  Private  Investment 
Corporation  (OPIC)  is  an  independent,  self-sustaining  government  corporation 
that  operates  as  a  component  of  the  International  Development  Cooperation 
Agency.  Its  purpose  is  to  mobilize  and  facilitate  the  participation  of  U.S. 
private  capital  and  skills  in  the  economic  and  social  development  of  friendly 
developing  countries.  In  recent  years,  developing  countries  have  become  the 
fastest-growing  export  market  for  the  United  States  and  now  receive  over 
one-third  of  U.S.  exports. 

OPIC  began  operations  in  January  1971  under  the  authorization  of  the  Foreign 
Assistance  Act,  as  amended  in  1969.  Its  present  authority,  which  extends 
until  September  30,  1981,  is  the  OPIC  Amendments  Act  of  1978.  Under  this 
authority,  OPIC  offers  eligible  U.S.  investors  in  developing  countries 
political  risk  coverage,  loans  and  loan  guarantees,  and  preinvestment 
assistance. 
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The  investments  receiving  OPIC's  selective  support  have  had  a  positive  effect 
on  U.S.  exports.  OPIC  estimates  that  the  projects  it  has  supported  over  the 
past  five  years  will  generate  an  estimated  $4.2  billion  in  direct  U.S. 
exports  during  the  first  five  years  after  project  start-up. 

Programs  —  OPIC  offers  U.S.  investors  in  over  90  developing  countries 
coverage  against  the  political  risks  of  expropriation,  inconvertibility  of 
currency,  and  loss  arising  from  war,  revolution,  and  insurrection.  This 
insurance  is  available  for  conventional  equity  and  debt,  and  for  arrangements 
such  as  licensing  and  service  contracts.  Bilateral  agreements  between  OPIC 
and  host  governments  form  the  basis  for  providing  these  facilities  and 
subrogation  of  rights  should  a  claim  be  paid.  In  its  finance  program,  OPIC 
makes  direct  loans  and  guarantees  loans  against  both  commercial  and  political 
risk.  OPIC  loans  are  available  to  help  finance  projects  that  significantly 
involve  U.S.  small  business  or  cooperatives. 

OPIC  also  offers  pre- investment  assistance,  such  as  partial  feasibility 
funding,  investment  brokering  between  U.S.  investors  and  potential  host 
countries,  and  sponsorship  of  investment  missions  to  developing  countries. 
OPIC  maintains  special  sector  programs  for  mineral  and  energy  investment; 
food  production,  processing,  and  distribution;  and  U.S.  small  businesses  and 
cooperatives  to  facilitate  their  entry  into  international  markets.  Finally, 
OPIC  recently  implemented  an  insurance  program  for  bids,  advance  payments, 
and  performance  bonds  related  to  construction  projects. 

Programs  Related  to  Export  Promotion  —  While  the  overall  impact  of  outward 
direct  investment  by  U.S.  firms  on  U.S.  exports  has  been  the  object  of 
controversy,  OPIC  operates  its  programs  in  a  selective  manner  refusing  any 
support  to  a  project  which  would  have  an  adverse  impact  on  the  United 
States.  OPIC  analyzes  the  potential  competitive  impact  of  each  foreign 
project  it  supports  on  the  level  of  U.S.  exports  and  domestic  U.S. 
employment.  Consequently,  the  foreign  investment  projects  selectively 
encouraged  by  OPIC  generally  result  in  U.S.  export  benefits,  primarily  as  a 
result  of  purchases  of  U.S.  machinery  and  equipment  to  construct  the 
facilities  and  continuing  purchases  of  U.S.  raw  materials  and  farm  products, 
semi-finished  goods,  and  spare  parts  required  by  these  projects.  Some  OPIC 
projects  are  specifically  designed  to  facilitate  increased  levels  of  U.S. 
exports,  including  bulk  transshipment  facilities,  flour  mills,  foreign 
construction  contracts,  and  distributorships  for  U.S.  made  equipment.  In  the 
past  two  years,  OPIC  has  adopted  programs  specifically  geared  to  increased 
export  development.  These  programs  include: 

o  Bid,  performance,  and  advance  payment  guarantees:  OPIC  offers  to 
U.S.  engineering  and  construction  contractors  insurance  for 
irrevocable  standby  letters  of  credit  which  are  required  by  many 
countries  as  bid,  performance,  and  advance  payment  guarantees.  OPIC 
insures  U.S.  contractors  against  losses  caused  by  arbitrary  drawings 
and  thus  enables  U.S.  engineering  and  construction  companies  to  meet 
third-country  competition  in  overseas  markets.  Engineering  and 
construction  projects  often  are  an  important  source  of  U.S.  exports, 
because  American  designs  and  specifications  and  the  use  of  U.S. 
construction  companies  usually  result  in  procurement  of  U.S.  products. 
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o  Bond  guarantees  for  U»S.  exporters;  OPIC  expanded  the  above  program 
to  extend  insurance  to  non-service  contractors  and  suppliers  who  are 
required  to  post  unconditional  guarantees  for  their  exports.  This 
insurance  removes  a  competitive  disadvantage  which  U.S.  exporters 
faced  against  other-country  exporters  whose  governments  provide 
protection  from  loss  due  to  arbitrary  drawings  against  these  bonds. 

o  Foreign  distributorships  for  U.S. -made  equipment:  U.S.  machinery  and 
heavy  equipment  exporters  are  frequently  at  a  competitive 
disadvantage  in  foreign  markets  because  their  overseas 
distributorships  lack  af ter-the-sale  repair,  maintenance,  and  spare 
parts  facilities  or  adequate  financing  for  the  retail  purchase  or 
lease  of  the  equipment  or  machinery.  OPIC  has  begun  to  promote  its 
insurance  and  financing  programs  to  support  the  installation  of 
repair  and  service  facilities  in  these  distributorships  and  to  permit 
them  to  provide  improved  customer  financing. 

Exception  for  significant  U.S.  trade  benefits  —  To  emphasize  OPIC's 
developmental  role,  current  legislation  restricts,  but  does  not  preclude, 
OPIC  programs  in  upper-income  developing  countries,  defined  as  those  with  GNP 
per  capita  of  $1000  in  1975  dollars  (or  approximately  $1400  in  1980  dollars) 
or  more.  The  $1000  guideline,  as  implemented  by  OPIC's  Board  of  Directors, 
has  exceptions,  including  recently  adopted  ones  permitting  OPIC  support  for  a 
few  projects  which  provide  significant  net  U.S.  trade  benefits  and  for  letter 
of  credit  guarantees. 

The  Overseas  Private  Investment  Corporation  is  seeking  to  make  its  programs 
more  effective  in  support  of  U.S.  exports.  It  has  intensified  its  efforts  to 
support  small  business  firms  in  overseas  investments  that  may  also  lead  to 
increased  U.S.  exports.  It  is  developing  a  program  to  strengthen  the 

operations  of  distributors  of  U.S.  products.  Also,  by  supporting  milling 

operations  in  developing  countries,  OPIC  has  indirectly  supported  U.S. 

exports  of  wheat,  feedgrains  and  other  farm  commodities. 

The  OPIC  Board  of  Directors  recently  supported  legislative  proposals  relevant 
to  OPIC's  role  in  U.S.  export  financing.  First,  it  recommended  that  OPIC  be 
given  a  specific  mandate  to  seek  to  support  those  developmental  projects  in 
developing  countries  which  will  increase  the  value  and  volume  of  U.S. 

exports.  Such  a  legislative  mandate  would  reemphasize  and  highlight  the 

positive  role  OPIC  can  play  in  the  export  area  and  will  encourage  OPIC  to 
continue  its  present  efforts  to  support  U.S.  exports.  Second,  it  recommended 
removal  of  the  present  statutory  restrictions  on  operation  of  OPIC  programs 
in  developing  countries  with  GNP  per  capita  of  $1000  or  more  in  1975 

dollars.  Because  of  this  restriction,  OPIC  has  been  unable  to  support  a 
number  of  investment  opportunities  having  U.S.  export  potential  in  such 

countries.  The  Administration  has  these  proposals  under  consideration. 
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DOMESTIC  INTERNATIONAL  SALES  CORPORATION 


Background 

The  Domestic  International  Sales  Corporation  (DISC)  is  a  form  of  organization 
which  provides  a  tax  incentive  for  exports.  Through  its  use  companies 
incorporated  in  the  United  States  and  engaged  almost  exclusively  in  the 
export  of  U.S.  products  are  allowed  to  defer  payment  of  Federal  income  taxes 
on  one-half  of  their  export  profits.  It  was  enacted  into  law  as  part  of  the 
Revenue  Act  of  1971f  and  is  contained  in  Sections  991  through  997  of  the 
Internal  Revenue  Code.  The  purpose  of  the  DISC  is  to  stimulate  direct 
exporting  from  the  United  States  by  using  the  tax  deferral  mechanism  to 
increase  the  international  competitiveness  of  U.S.  exports. 


DISC  Provisions 


To  qualify  as  a  DISC,  a  company  must  be  incorporated  in  the  United  States, 
meet  certain  minimal  organizational  requirements,  derive  at  least  95  percent 
of  its  receipts  from  qualifying  export  sales,  leases  or  rental  transactions, 
and  show  that  95  percent  of  its  assets  are  export-related.  Qualified 
receipts  include  those  derived  from  architectural  and  engineering  services, 
services  "related  and  subsidiary"  to  the  sale  of  export  property,  managerial 
services  provided  to  another  DISC  and  certain  receipts  from  export  finance, 
as  well  as  income  derived  from  the  sale,  lease  or  rental  of  export  property. 

A  DISC  can  function  as  a  principal,  buying  or  selling  on  its  own  account,  or 
as  a  commission  agent.  It  may  be  related  to  a  manufacturing  parent,  or  be  an 
independent  merchant  or  broker.  Special  intercompany  pricing  rules  on 
transactions  between  a  DISC  and  its  parent  allow  a  larger  profit  to  the  DISC 
than  would  normally  be  permitted  under  the  "arm's-length"  pricing  rules  of 
the  Internal  Revenue  Code. 

The  DISC  provisions  allow  qualified  companies  to  retain,  free  of  current 
income  tax  liability,  up  to  one-half  of  their  annual  income.  Such  income  is 
not  taxed  until  distributed,  provided  it  is  used  in  certain  export 
development  activities.  The  remaining  half  of  a  DISC'S  annual  income  must  be 
"passed  through"  to  the  shareholders  on  a  current  basis,  and  these  prorated 
amounts  are  taxable  as  part  of  the  shareholder's  income.  In  cases  where 
DISCs  are  owned  by  corporations,  which  is  the  most  frequent  case,  the 
intercorporate  dividend  deduction  does  not  apply  on  the  distributions. 


Recent  Legislative  Changes 

The  Tax  Reduction  Act  of  1975  and  the  Tax  Reform  Act  of  1976  have  somewhat 
narrowed  eligibility  criteria  and  the  scope  of  DISC  benefits.  The  former 
disqualifies  exports  of  raw  material  and  energy  resources,  the  extraction  of 
which  is  subject  to  percentage  depletion,  unless  at  least  half  of  the  value 
of  the  export  is  due  to  post-extraction  U.S.  processing  or  manufacturing.  It 
also  denies  benefits  to  exports  of  products  declared  in  short  domestic  supply 
under  the  Export  Administration  Act. 

The  Tax  Reform  Act  of  1976  reduces  the  DISC  deferral  on  exports  of  military 
property  to  one- half  of  that  usually  allowed.  It  also  provides  that  DISC 
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earning  in  excess  of  $100,000  may  take  advantage  of  the  standard  50  percent 
deferral  only  to  the  extent  that  the  value  of  its  exports  in  the  tax  year 
reported  exceeds  67  percent  of  its  previous  average  annual  base  period 
exports.  Until  1980  the  base  period  comprised  the  four  years  from  1972 
through  1975.  For  1980  and  each  successive  tax  year,  the  four  year  base 
period  progresses  annually  by  one  year. 


The  GATT  and  Subsidies/Countervailing  Measures  Agreement  Issue 

The  DISC,  as  well  as  certain  tax  schemes  of  France,  Belgium  and  the 
Netherlands,  have  been  subject  to  complaints  under  GATT  Article  XVI:4,  which 
maintains  that  these  practices  constitute  export  subsidies  and  thereby  impair 
the  trading  rights  of  other  countries.  There  has  been  no  final  resolution  of 
these  cases  in  the  GATT.  The  Subsidies/Countervailing  Measures  Agreement, 
which  resulted  from  the  successful  Multilateral  Trade  Negotiations  concluded 
in  1979,  defines  measures  allowing  tax  deferral  specifically  related  to 
exports  as  an  export  subsidy  generally  prohibited  by  the  GATT.  However,  the 
parties  to  the  code  agreed  in  a  footnote  that  this  language  would  not 
prejudice  the  question  of  the  DISC  legitimacy  currently  before  the  GATT 
Council.  It  is  also  true  that  the  Agreement  indicates  that  deferrals  such  as 
the  DISC  need  not  amount  to  an  export  subsidy  if  appropriate  interest  charges 
are  collected. 


Effect  on  Exports 

DISC  operations  are  described  in  Annual  Reports  on  the  DISC  issued  by  the 
Department  of  the  Treasury.  The  most  recent  report,  issued  in  April  1980  and 
covering  the  year  1978,  indicates  that  73  percent  of  all  U.S.  exports  in  that 
year  were  passed  through  DISCs.  It  also  attributes  to  the  DISC  program 
responsibility  for  generating  in  1978  an  export  level  $3.6  billion  greater 
than  would  have  occurred  without  it.  The  $3.6  billion  figure  is  a  maximum 
estimate,  because  it  does  not  take  account  of  any  displacement  of  non-DISC 
exports  by  DISC  exporters,  nor  of  the  reductions  in  exports  due  to  any 
appreciation  in  the  exchange  rate  which  might  have  been  caused  by  the  DISC. 
Based  on  a  comparison  of  the  $3.6  billion  with  an  estimated  revenue  loss  of 
$729  million  for  the  year  due  to  tax  deferrals,  the  DISC  program  has  a 
cost-effectiveness  ratio  of  5:1,  i.e.,  $1  in  deferred  revenue  to  the  Treasury 
will  sustain  a  $5  gain  in  additional  exports.  This  ratio  may  decline  in 
future  years,  however,  as  the  level  of  base  period  exports  increases  and  as 
exporters  have  time  to  adjust  to  the  reduction  of  DISC  benefits  inherent  in 
the  incremental  provisions. 

The  total  number  of  companies  operating  as  DISCs  reached  12,192  in  February 
1980,  and  was  growing  at  an  average  monthly  rate  of  about  95.  Large  firms 
account  for  the  largest  share  of  the  DISC  deferred  income.  However,  recent 
data  on  firms  filing  for  the  DISC  benefit  show  that  a  significant  number  of 
small  and  medium-sized  firms  are  making  increased  use  of  the  incentive. 
According  to  the  1978  report,  over  80  percent  of  the  DISCs  were  owned  by 
corporations  with  less  than  $50  million  in  assets,  and  nearly  60  percent  of 
the  parent  firms  had  assets  of  $10  million  or  less. 
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Early  in  1978  the  Administration  had  asked  Congress  to  phase  out  the  DISC 
over  a  period  of  three  years.  In  lieu  of  such  a  phase  out  the  President  in 
his  export  statement  of  September  26,  1978  expressed  a  willingness  to  work 
with  Congress  to  make  it  more  cost  efficient.  In  the  April  1980  report  of 
the  White  House  Conference  on  Small  Business,  business  groups  and  others 
suggested  that  the  DISC  be  expanded  in  various  ways  to  make  it  more  cost 
effective  and  attractive  to  small  and  medium-sized  exporters,  as  well  as  to 
extend  its  benefit  to  the  export  of  additional  services.  Although  the 
international  economic  climate,  including  the  need  to  bolster  our  balance  of 
trade,  demonstrates  the  necessity  for  continuing  the  DISC  export  incentive 
for  the  time  being,  the  need  to  restrain  new  budgetary  expenditures  as  well 
as  constraints  of  our  GATT  obligations  under  the  Subsidies/Countervailing 
Measures  Agreement,  appear  to  make  inappropriate  and  unlikely  any  legislative 
effort  for  a  major  expansion  of  the  DISC  incentive. 


PART  2 


POTENTIAL  PROGRAMATIC  AND  REGULATORY  DISINCENTIVES  TO  EXPORTS 


Export  disincentives  can  be  defined  as  U.S.  Government  laws,  regulations, 
programs,  controls,  policies,  and  institutions  that  may  have  a  significant 
negative  effect  on  exports.  Disincentives  may  prohibit  exports,  raise  the 
cost  of  producing  goods  for  export,  increase  the  uncertainty  or  cost  of 
exporting,  or  lengthen  the  time  and  increase  the  risk  in  completing  export 
transactions.  All  of  these  impediments  can  provide  a  relative  advantage  to 
foreign  exporters  in  competing  against  U.S.  exporters  in  world  markets.  A 
broad  range  of  programs  and  regulatory  activities  was  selected  for  review  as 
potential  disincentives  to  exports. 
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CHAPTER  7.  EXPORT  CONTROLS 


This  chapter  discusses  controls  on  U.S.  exports  and  re-exports  that  have  been 
adopted  to  further  the  non-trade  policies  of  the  United  States.  The  six 
types  of  controls  discussed  are:  national  security  export  controls,  foreign 
policy  controls,  arms  export  controls,  nuclear  export  controls,  short  supply 
export  controls,  and  controls  on  the  export  of  hazardous  substances.  It  is 
instructive  to  note  that,  unlike  certain  other  disincentives  discussed  in 
this  report,  these  controls  are  intended  to  prevent  the  export  of  certain 
goods  and  technology  (i.e.,  their  negative  effects  on  exports  are  not  merely 
the  inadvertent  result  of  a  program  established  without  exports  in  mind) . 


NATIONAL  SECURITY  EXPORT  CONTROLS 


Definition  of  the  Potential  Disincentive 

Limitations  imposed  on  the  export  and  reexport  of  goods  and  technology  for 
national  security  purposes,  and  the  validated  license  application  procedures 
associated  with  these  controls,  prohibit  some  U.S.  exports  and  may  discourage 

others . 


Statutory  Authority  and  Policy  Objectives 

Export  controls  have  been  in  operation  continuously  since  1940.  The  earliest 
restrictions  were  short  supply  controls  to  ensure  that  adequate  quantities  of 
goods  were  available  during  World  War  II.  The  development  of  the  Cold  War 
led  to  passage  of  legislation  in  1949  which  provided  for  national  security 
controls  to  restrict  the  flow  of  strategic  items  to  Communist  countries.  The 
Export  Control  Act  of  1949  continued  in  force  for  twenty  years,  being  ex 
tended  and  amended  from  time-to-time.  It  was  replaced  on  January  1,  1970  by 

the  Export  Administration  Act  of  1969  and  was  subsequently  replaced  on 
September  27,  1979.  This  new  legislation,  the  Export  Administration  Act 

1979  (EAA)  ,  is  the  present  authority  for  controlling  the  exPort  of  s<;ra1;®gJC 
items  for  national  security  purposes.  Section  3(2) (A)  of  the  EAA  (P.L. 
96-72,  Section  3(2) (A))  authorizes  the  use  of  controls  to  the  extent 

necessary: 

"to  restrict  the  export  of  goods  and  technology  which  would  make  a  signi¬ 
ficant  contribution  to  the  military  potential  of  any  country  or  combina¬ 
tion  of  countries  which  would  prove  detrimental  to  the  national  security 

of  the  United  States." 

In  addition  to  unilateral  national  security  controls,  the  United  States  re- 
spects  an  informal  agreement  with  its  NATO  allies  (except  Iceland)  and  Japan 
by  which  we  voluntarily  apply  multilateral  export  controls  on  strategic  items 
to  certain  nations  for  reasons  of  national  security.  The  majority  of 
national  security  export  controls  imposed  by  the  United  States  are  also  lm- 
^  by  the  member  governments  of  this  international  Coordinating  Committee 
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(COCOM) .  The  fifteen  COCOM  member  nations  are  Belgium,  Canada,  Denmark, 
France,  the  Federal  Republic  of  Germany,  Greece,  Italy,  Japan,  Luxembourg, 
the  Netherlands,  Norway,  Portugal,  Turkey,  the  United  Kingdom,  and  the  United 

States. 

Currently,  126  entries  (entries  contain  single  items  as  well  as  categories  of 
items  to  be  controlled)  on  the  Commodity  Control  List  (CCL)  are  subject  to 
multilateral  security  controls,  while  an  additional  32  entries  are  controlled 
unilaterally  by  the  United  States  for  national  security  purposes.  The  CCL  is 
the  section  of  the  Export  Administration  Regulations  (15  CFR  Section  399.1) 
that  lists  all  of  the  exports  controlled  by  the  U.S.  (unilaterally  and 
multilaterally)  and  the  destinations  for  which  these  restrictions  apply.  In 
response  to  Soviet  aggression  in  Afghanistan,  the  United  States  has  recently 
imposed  additional  national  security  controls  on  certain  exports  to  the  USSR 
and  has  sought  the  agreement  of  other  COCOM  members  to  impose  comparable 
restr ictions. 

The  objective  of  national  security  controls  is  to  restrict  the  shipment  of 
strategic  goods  and  technology  in  order  to  assure  that  these  items  are  not 
exported  or  reexported  to  countries  that  would  use  them  to  the  detriment  of 
the  United  States'  national  security.  To  the  maximum  extent  possible,  the 
United  States  pursues  this  objective  in  cooperation  with  other  nations  and 
makes  a  diligent  effort  to  formulate  a  unified  national  security  control 
policy.  The  United  States  attempts  to  keep  these  controls  to  the  minimum 
level  necessary  for  the  furtherance  of  domestic  and  international  security  so 
as  to  avoid  unwarranted  restrictions  on  trade. 

In  addition  to  seeking  the  cooperation  of  other  nations  in  limiting  the 
supply  of  controlled  items,  it  is  clearly  the  intent  of  the  Administration 
and  Congress  to  assess  carefully  the  foreign  availability  of  strategic  items 
before  imposing  national  security  export  controls.  Section  5(f)(1)  of  the 
Export  Administration  Act  of  1979  states  that  the  Secretary  of  Commerce  may 
not 


"require  a  validated  license  for  the  export  of  such  goods  or  technology 
during  the  period  of  such  foreign  availability  unless  the  President  det¬ 
ermines  that  the  absence  of  export  controls  ...  would  prove  detrimental 
to  the  national  security  of  the  United  States." 

In  addition,  section  4(c)  of  the  Act  provides  that  "  ...  the  President  shall 
not  impose  export  controls  for  ...  national  security  purposes  on  the  export 
from  the  United  States  of  goods  or  technology  which  he  determines  are 
available  without  restriction  from  sources  outside  the  United  States  in 
significant  quantities  and  comparable  in  quality  to  those  produced  in  the 
United  States,  unless  the  President  determines  that  adequate  evidence  has 
been  presented  to  him  demonstrating  that  the  absence  of  such  controls  would 
prove  detrimental  to  the  ...  national  security  of  the  United  States." 

Since  the  majority  of  national  security  export  controls  imposed  by  the  United 
States  are  also  imposed  by  other  COCOM  members,  the  foreign  availability  of 
these  items  from  non-U. S.  sources  is  significantly  limited  and  the 
effectiveness  of  the  control  is  enhanced.  It  is  evident  from  Table  1  that 
during  the  first  three  quarters  of  1979,  98  percent  of  the  validated  license 
applications  denied  by  the  United  States  involved  items  that  are  restricted 
by  multinational  (COCOM)  security  export  controls. 


7-3 


TABLE  1 

NATIONAL  SECURITY  EXPORT  LICENSE  APPROVALS  AND  DENIALS 
FOR  THE  U.S.S.R,  EASTERN  EUROPEAN  DESTINATIONS , 


THE  PEOPLES' 

REPUBLIC  OF 

CHINA  AND 

THE  MONGOLIAN  PEOPLES 

REPUBLICl 

Apr.  79- 
Sep.  79 

Oct.  78- 

Mar.  79 

Apr.  78- 
Sep.  78 

Oct.  77- 

Mar.  78 

Apr.  77- 
Sep.  77 

Value  of  Approved 
Licenses 

$401. 8m 

$363. 7m 

$198. 8m 

$142. 0m 

$99. 0m 

Value  of  Denied 
Licenses 

$7 .  lm 

$3. 8m 

$11.2m2 

$1.3m* 1 2 3 

$27. 0m 

Number  of  Applications 
for  Exports  to  P,  Q,  W, 

Y  and  z  Destinations4 5 

Total  Processed 

3232 

3686 

3237 

na 

na 

RWAsS 

573 

588 

506 

na 

na 

Denied 

77 

71 

682 

603 

156 

Denied  under 
COCOM 

76 

69 

68 

59 

155 

na  Not  available. 

1  The  embargoed  countries  of  Kampuchea,  Cuba,  North  Korea  and  Vietnam 
are  excluded  because  of  the  insignificant  number  of  license 
applications  to  these  destinations. 

2  Some  denied  for  both  foreign  policy  and  national  security  reasons. 

3  One  denial  for  foreign  policy  purposes  to  Eastern  Europe  ($727). 

4  Figure  also  includes  a  small  number  of  applications  for  items 
controlled  for  foreign  policy  and  short  supply  reasons. 

5  Returned  without  action. 

SOURCE:  U.S.  Department  of  Commerce,  Industry  and  Trade  Administration, 

Export  Administration  Reports  (published  semi-annually) . 


Administration  of  Controls 


More  than  90  percent  of  U.S.  exports  (in  terms  of  dollar  value)  are  shipped 
under  general  license  authorization,  i.e.,  without  the  need  to  obtain  a 
validated  export  license  in  advance  from  the  Department  of  Commerce.  The 
remainder  consists  of  strategically  sensitive  items  that  are  controlled 
carefully  to  assure  that  they  will  not  be  shipped,  directly  or  indirectly,  to 
communist  nations  unless  the  U.S.  Government  has  determined  that  no  danger  to 
our  security  would  result.  (Certain  commodities  also  are  controlled  for 
foreign  policy  or  short  supply  purposes.  These  are  discussed  in  other 
sections  of  this  chapter.)  These  sensitive  items  are  identified  by  the 
Secretary  of  Defense  in  consultation  with  the  Secretary  of  Commerce,  and  they 
are  added  to  the  Commodity  Control  List  (CCL) . 

The  Department  of  Commerce,  Office  of  Export  Administration  (OEA) ,  either 
issues  specific  validated  licenses  or  permits  exports  under  broad  general 
licenses.  An  exporter  determines  whether  a  validated  license  is  required  by 
consulting  the  CCL  for  the  commodity  and  destination  under  consideration. 
OEA  receives  approximately  275  license  applications  per  working  day.  Of 
these,  roughly  6  percent  are  for  direct  exports  to  the  communist  countries, 
80  percent  for  direct  exports  to  non-communist  countries,  7  percent  for 
authority  to  reexport  U.S.  commodities  from  one  country  to  another,  and  6 
percent  for  extension  or  amendment  of  previously  issued  export  or  reexport 
authorizations.  The  remaining  1  percent  cover  miscellaneous  export  requests 
such  as  approval  to  use  U.S. -origin  components  in  the  manufacture  abroad  of 
commodities  that  will  be  exported  to  other  countries. 

In  administering  these  controls,  the  Department  of  Commerce  consults 
extensively  with  the  Departments  of  Defense,  State,  Energy,  and  Treasury,  as 
well  as  other  concerned  agencies. 

For  the  purposes  of  controlling  the  export  of  items  to  foreign  countries, 
potential  destinations  are  categorized  into  "country  groups".  National 
security  controls  affect  U.S.  exports  of  strategic  items  to  nations  in 
country  groups  P,  Q,  W,  Y  and  Z.  These  country  groups  include  primarily  the 
U.S.S.R.,  the  Warsaw  Pact  allies,  and  the  Peoples'  Republic  of  China  (PRC). 
The  recent  history  of  national  security  export  license  approvals  and  denials 
shows  that  a  relatively  small  portion  of  applications  to  these  destinations 
actually  has  been  denied  (Table  1).  However,  since  the  Soviet  invasion  of 
Afghanistan,  a  broader  range  of  exports  to  the  U.S.S.R.  is  being  denied. 

During  the  second  and  third  quarters  of  1979,  77  national  security  export 
control  license  applications  were  denied,  representing  about  2  percent  of  the 
more  than  3,200  total  applications  processed  to  P,  Q,  w,  Y,  and  Z 
destinations.  The  value  of  these  denials  is  estimated  at  $7.1  million  or 
about  2  percent  of  the  value  of  licenses  approved  during  the  same  period. 

However,  the  number  and  value  of  denials  are  not  comprehensive  measures  of 

the  economic  impact  of  export  controls  on  U.S.  trade.  In  general  most 

experienced  exporters  know  which  items  raise  national  security  concerns  and 
they  do  not  attempt  to  procure  validated  export  licenses  for  them.  (Less 

experienced  exporters  may  be  less  aware  of  these  national  security  questions 
and  may  submit  applications  for  items  that  are  denied.) 


Private  Sector  Views 


Private  sector  views  expressed  in  response  to  the  Federal  Register  notice,  at 
the  business  conference  held  on  June  2,  and  elsewhere,  indicated  continuing 
private  sector  concern  about  national  security  export  controls. 
Nevertheless,  private  sector  representatives  seemed  to  understand  and  accept 
the  need  for  national  security  export  controls.  Since  the  existence  of  these 
controls  is  closely  tied  to  the  long-standing  policies  of  the  United  States 
vis-a-vis  certain  other  countries,  they  are  relatively  predictable.  Labor 
representatives  voiced  strong  support  for  the  legislation  on  which  these 
controls  are  based  and  expressed  the  view  that  export  expansion  must  play  a 
secondary  role  to  national  security.  The  exporting  community  appeared  to 
understand  that  the  recent  national  security  and  foreign  policy  controls 
placed  on  exports  to  the  Soviet  Union  are  necessary.  In  addition  to  these 
general  comments  which  were  supportive  of  the  controls,  specific  criticisms 
were  voiced  by  private  sector  representatives.  These  can  be  grouped  into 
five  major  categories:  (1)  foreign  availability;  (2)  uncertainty;  (3) 
administrative  procedures;  (4)  extraterritorial  application  of  controls;  and, 
(5)  unilateral  controls. 

Foreign  Availability.  Exporters  indicated  that  they  felt  little  relief  from 
the  impact  of  export  controls  as  a  result  of  the  new  EAA  of  1979.  They 

expressed  dismay  that  the  United  States  Government  is  not  better  able  to 
assess  the  quantity  and  quality  of  controlled  items  available  from  foreign 
sources.  U.S.  exporters  have  stated  that  the  imposition  of  controls  in  the 
presence  of  foreign  availability  may  allow  foreign  competitors  to  supplant 
them  in  international  markets. 

Uncertainty  and  Administrative  Procedures.  Business  representatives 
commented  that  the  current  export  licensing  system  introduces  delays  and 
uncertainty  into  the  export  process.  They  felt  that  the  involved  interagency 
review  process  and  the  lengthy  case-by-case  approach  to  applications  cost 
them  sales.  There  was  some  sentiment  among  these  exporters  that  the 
diffusion  of  responsibility  among  and  within  agencies  results  in  a  lack  of 
administrative  responsiveness.  The  costs  associated  with  export  license 

preparation,  justification,  and  progress  monitoring  are  very  real 
considerations  of  small  and  large  exporters  alike  as  they  contemplate 

entering  foreign  markets.  These  administrative  complexities  are  particularly 
burdensome  to  small  exporters  and  the  process  can  completely  deter  some 
prospective  exporters  from  becoming  actual  exporters. 

Extraterritorial  Application  of  Controls.  Some  exporters  felt  that  U.S. 
controls  were  overly  restrictive  compared  to  those  imposed  by  U.S.  allies. 
An  example  cited  by  exporters  pertains  to  extraterritorial  controls  on  the 
reexport  of  U.S. -origin  products  and  technical  data  and  exports  of  certain 

products  made  abroad  by  foreign  firms  using  U.S. -origin  unpublished  technical 
data  to  P,  Q,  W,  Y,  and  Z  destinations.  Some  private  sector  representatives 
reported  that  these  controls  act  as  a  deterrent  to  U.S.  exports  to  many 
markets,  because  a  foreign  importer  of  U.S.  components  is  required  in  some 
cases  to  obtain  the  approval  of  the  U.S.  Government  prior  to  exporting  a 
finished  product  containing  U.S. -origin  components  to  these  destinations.  In 
view  of  this  restriction  (and  the  delay  and  uncertainty  of  applying  for 
approval) ,  foreign  importers  have  an  incentive  to  purchase  components  from 
non-U. S.  sources. 
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Some  exporters  reported  that  when  the  United  States  attempts  to  control  these 
items  unilaterally,  it  incurs  the  antagonism  of  foreign  exporters  who  need 
reexport  authorization  for  goods  or  technology  of  U.S. -origin.  For  instance, 
some  items  are  not  controlled  by  U.S.  authorities,  even  when  they  contain 
embargoed  components  (such  as  a  sewing  machine  containing  an  embargoed 
microprocessor).  However,  strict  application  of  U.S.  regulations  would 
require  U.S.  reexport  licensing  for  the  embargoed  component  even  when  it  is 
incorporated  in  a  foreign-produced  machine  otherwise  not  controlled.  (The 
foreign  exporter  would  require  U.S.  reexport  approval  for  the  US-origin 
microprocessor  incorporated  in  his  sewing  machine.)  When  the  end-product  is 
itself  controlled,  U.S.  reexport  licensing  subjects  foreign  manufacturers  to 
the  same  level  of  control  as  U.S.  manufacturers,  where  the  foreign  controlled 
product  contains  U.S. -origin  components. 

This  last  control  is  frequently  redundant  because  COCOM-member  (and  other) 
countries  exercise  similar  controls  on  exports  of  controlled  items  to 
controlled  destinations,  and  COCOM  export  approval  requires  unanimous 
agreement  (including  agreement  on  the  items  in  the  "Administrative  Notes" 
which  are  administered  unilaterally) .  Exporters  reported  that  this 
extraterritorial  control  puts  U.S.  business  at  a  competitive  disadvantage. 
Some  U.S.  firms  claimed  this  control  to  be  an  incentive  to  develop  technology 
overseas  using  the  expertise  of  foreign  nationals  to  minimize  the  need  for  a 
re-export  license. 

Unilateral  Controls.  In  addition  to  those  items  controlled  multilaterally  by 
COCOM  for  national  security  reasons,  the  United  States  controls  certain  other 
items  unilaterally  either  for  reasons  of  national  security  or  foreign 
policy.  U.S.  exporters  claimed  that  these  unilateral  controls  are 
ineffective  because  many  if  not  most  of  the  items  they  cover  are  available 
from  foreign  suppliers.  Thus,  they  maintained  that  these  restrictions  only 
deprive  them  of  sales  contracts  and  related  business  which  are  ultimately 
awarded  to  non-U. S.  competitors.  However,  exporters  did  not  claim  it  was 
undesireable  to  maintain  the  flexibility  to  act  unilaterally  if  necessary  for 
the  national  security  of  the  United  States. 


Private _ Sector  Suggestions.  Many  of  the  private  sector  views  contained 

suggestions  which  some  exporters  believed  would  minimize  the  detrimental 
impact  of  some  controls  on  their  international  business.  These 
recommendations  ranged  from  the  outright  abolition  of  export  controls  under 
the  EAA  to  specific  modifications  of  current  restrictions.  In  general, 
organized  labor's  recommendations  differed  from  those  of  the  exporting 
community  by  supporting  more  stringent  export  controls  and  de-emphasizing  the 
importance  of  foreign  availability.  The  following  proposals  are 
representative  of  suggestions  received  from  business  and  industry: 


Identify  obsolete  control  criteria  and  apply  updated  standards  to 

assure  that  the  CCL  reflects  the  state  of  the  art  in  commercial 

pro  uc  esign  and  allows  U.S.  exports  to  remain  competitive  in 
international  markets; 


o 


Remove  all  validated  license  requirements  on  exports 
New  Zealand  and  COCOM  countries  and  treat  them  more 
Canada  in  this  regard,  requiring  that  the  exporter  file 
the  time  of  export  that  there  will  be  no  reexport 
involved  outside  COCOM,  Australia  and  New  Zealand 
reexport  licensing  requirements  have  been  satisfied; 


to  Australia, 
or  less  like 
assurances  at 
of  the  items 
unless  U.S. 
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o  Precisely  define  and  control  "militarily  critical  technology"  instead 
of  controlling  products  that  merely  contain  this  technology  in 
embedded  form; 

o  Review  and  streamline  license  administration  procedures; 

o  Enhance  the  foreign  availability  assessment  capability  of  the  Office 
of  Export  Administration  and  prohibit  controls  whenever  comparable 
alternative  sources  will  surely  replace  U.S.  exports; 

o  Curtail  unilaterally  imposed  controls; 

o  Curtail  extraterritorial  controls  on  reexports  of  U.S. -origin  goods; 

o  Change  regulations  to  permit  the  concurrent  procurement  of  import 
certificates  and  export  licenses  to  avoid  lengthy  processing  delays; 
and, 

o  Review  carefully  the  export  control  administration  procedures  of  our 
COCOM  allies  to  see  if  any  of  their  approaches  would  be  applicable  to 
the  United  States. 

Current  Status  and  Continuing  Developments 

Some  of  the  private  sector  suggestions  have  already  been  considered  for 
implementation.  Of  these,  some  have  been  applied  and  others  are  still  under 
evaluation.  The  refinement  of  a  policy  as  complex  as  export  control  policy 
is  an  ongoing  process  which  the  Administration  and  the  Congress  must  continue. 

The  new  Export  Administration  Act  of  1979  acknowledged  the  need  for  indexing, 

or  removing  from  the  CCL,  items  which  should  be  decontrolled  due  to 

obsolescence,  and  the  curtailment  of  site  visit  requirements,  where 
appropriate.  Section  5(g)  of  the  EAA  of  1979  states: 

"In  order  to  ensure  that  requirements  for  validated  licenses  and 
qualified  general  licenses  are  periodically  removed  as  goods  or 
technology  subject  to  such  requirements  become  obsolete  with  respect  to 
the  national  security  of  the  United  States,  regulations  issued  by  the 
Secretary  may,  where  appropriate,  provide  for  annual  increases  in  the 
performance  levels  of  goods  or  technology  subject  to  any  such  licensing 
requirement.  Any  such  goods  or  technology  which  no  longer  meet  the 
performance  levels  established  by  the  latest  such  increase  shall  be 

removed  from  the  list  ....  The  Secretary  shall  also  consider,  where 
appropriate,  removing  site  visitation  requirements  for  goods  and 
technology  which  are  removed  from  the  list  unless  objections  described  in 
this  subsection  are  raised." 

The  review  of  items  which  may  be  decontrolled  due  to  obsolescence  is  an 

ongoing  process.  However,  it  is  difficult  to  develop  and  maintain  standards 
to  reflect  the  state  of  the  art  technology  and  to  identify  those  items  for 
the  purposes  of  export  controls.  Standards  are  required  not  only  for 
technology  relating  to  the  manufacturing,  packaging  and  actual  performance  of 
the  product,  but  also  for  the  tremendous  array  of  combinations  and 
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permutations  of  each  of  these  techniques.  Many  techniques  are  never  formally 
defined  in  simple  specifications  because  they  are  embodied  in  the  unique 
know-how  of  industry.  Morever,  the  competitive  process  encourages  the  rapid 
development  of  technology  to  such  an  extent  that  standards  become  obsolete 

relatively  quickly. 

Section  5(d)  of  the  EAA  of  1979  requires  that  the  Secretary  of  Defense  take 
prime  responsibility  for  developing  a  list  of  militarily  critical 
technologies  and  that  the  initial  version  of  the  list  be  published  in  the 
Federal  Register  later  this  year.  The  "critical  technologies"  study  is  in 
progress  and  it  is  expected  that  a  preliminary  list  of  critical  technologies 
and  their  key  manufacturing  equipment  will  be  available  soon.  It  is  too 
early  to  comment  on  what  impact  the  completed  list  will  have  on  United  States 
national  security  controls. 

Section  5(e)  of  the  EAA  mandates  that  a  qualified  general  license, 
authorizing  multiple  exports  to  approved  consignees,  be  an  option  for 
exporters  of  certain  commodities  by  July  1,  1980.  It  is  the  intent  of 

Congress  to  encourage  the  use  of  qualified  general  licenses  in  lieu  of  the 
more  restrictive  validated  licenses  in  cases  where  the  item  is  controlled  by 
multilateral  (COCOM)  agreement,  but  no  multilateral  approval  is  required  for 
exporting  the  item.  With  industry  assistance,  the  Department  of  Commerce  has 
developed  the  format  for  the  Qualified  General  License  and  recently  has 
implemented  it. 

Section  10  of  the  EAA  of  1979  outlines  new  procedures  for  processing  export 
license  applications.  These  provisions  clearly  stipulate  the  amount  of  time 
that  departments  and  agencies  may  hold  applications  for  review.  It  is 
anticipated  that  these  new  procedures  will  minimize  some  of  the  delays  and 
uncertainty  that  have  been  affecting  U.S.  exporters.  In  Fiscal  Year  1979, 
more  than  half  of  the  national  security  licenses  were  processed  in  less  than 
90  days,  and  80  percent  were  processed  in  less  than  180  days. 

The  participation  of  concerned  departments  and  agencies  in  processing  export 
license  applications  is  obtained  through  a  long-standing  interagency  review 
structure.  Most  license  applications  on  which  Commerce  requires  the  advice 
of  another  department  or  agency  are  referred  to  the  department (s)  or  agency 
(ies)  through  a  brief  memorandum  analyzing  the  case  and  setting  forth 
Commerce's  proposed  resolution.  Each  such  department  or  agency  then 
communicates  its  response  to  Commerce  directly,  usually  by  telephone. 

Every  year  several  hundred  of  the  most  complex  license  applications  are 
processed  more  formally  through  an  inter-agency  Operating  Committee  (OC) .  (A 
few  of  these  applications  were  first  routed  through  the  informal  process 
described  above,  and  referred  to  the  OC  when  it  proved  impossible  to  obtain  a 
consensus  among  all  parties  concerned).  The  OC  consists  of  senior  staff 
representatives  from  Commerce,  Defense,  Energy,  State,  Treasury,  the  Central 
Intelligence  Agency,  Arms  Control  and  Disarmament  Agency  and  also  other 
departments  and  agencies,  such  as  Transportation,  the  United  States  Trade 
Representative  and  the  National  Aeronautics  and  Space  Administration,  for 
cases  that  affect  their  interests.  Commerce  distributes  to  all  the  concerned 
departments  and  agencies  a  detailed  analysis  and  proposed  resolution  for  all 
cases  sent  to  the  OC.  The  OC  discusses  these  cases  at  regular  weekly 
meetings  so  that  some  consensus  can  be  fashioned  from  often  differing  initial 
views.  When  the  OC  is  unable  to  resolve  a  case,  it  is  referred  to  the  policy 
levels  of  the  departments  and  agencies  that  participate  in  the  OC. 
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As  previously  mentioned,  the  majority  of  national  security  export  controls 
imposed  by  the  United  States  are  also  imposed  by  the  major  governments  of  the 
international  Coordinating  Committee  (COCOM) .  Despite  similarities  in  our 
controls,  it  appears  desirable  for  the  United  States  to  maintain  the 
flexibility  to  act  unilaterally  if  necessary  for  our  national  security. 
Recent  experiences  in  Iran  and  Afghanistan  have  demonstrated  that  it  takes 
time  to  elicit  the  support  of  foreign  countries  for  actions  which  the  United 
States  has  deemed  in  its  national  security  interest.  Although  the  President 
seeks  the  cooperation  of  foreign  countries  when  imposing  restrictions  in  this 
area,  it  is  essential  that  the  United  States  be  able  to  respond  quickly  to 
evolving  international  situations.  To  assure  the  timeliness  of  all  national 
security  controls,  the  President  has  the  authority  to  discontinue  any  control 
whenever  he  deems  it  has  fulfilled  its  purpose.  In  addition,  to  assure  that 
controls  reflect  the  current  international  situation,  unilateral  controls  are 
reviewed  annually  and  multilateral  controls  are  reviewed  at  least  every  three 
years. 

Section  5(f)  of  the  EAA  of  1979  requires  the  establishment  of  a  capability 
within  the  Office  of  Export  Administration  to  monitor  and  gather  information 
with  respect  to  the  foreign  availability  of  any  items  subject  to  controls. 
However,  the  Congress  has  not  yet  authorized  or  appropriated  adequate  funds 
for  this  purpose.  The  Office  of  Export  Administration  is  using  funds  in  its 
current  budget  to  determine  what  will  be  necessary  to  establish  such  a 

capability. 

It  is  the  intent  of  the  Administration  and  Congress  that  national  security 
export  controls  be  used  as  sparingly  as  possible.  The  new  Export 
Administration  Act  of  1979  contains  several  provisions  reflecting  this 
sentiment.  Many  of  them  —  consideration  of  foreign  availability  and  the 
economic  impact  of  controls;  revised  license  application  review  procedures; 
new  qualified  general  licenses  —  have  been  discussed  at  length  in  this 
section  of  the  report.  Many  of  these  initiatives  are  in  the  process  of 
being,  or  have  recently  been,  established. 


FOREIGN  POLICY  EXPORT  CONTROLS 


Definition  of  the  Potential  Disincentive 

Controls  on  exports  to  further  foreign  policy  objectives  and  the  associated 
validated  license  procedures  have  a  negative  impact  on  some  U.S.  exports. 


Statutory  Authority  and  Policy  Objectives 

Export  controls  have  been  imposed  to  support  general  policies  involving  human 
rights,  international  terrorism,  regional  stability,  and  special  policies 
concerning  our  relations  with  South  Africa,  various  Communist  countries,  and 
Iran.  (Although  arms  export  controls  are  also  used  to  support  various 
foreign  policy  objectives,  they  are  discussed  in  a  separate  section). 
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Human  Rights.  Section  502B  of  the  Foreign  Assistance  Act  of  1961,  as 
amended,  and  Section  6  of  the  Export  Administration  Act  of  1979  (subsection 
6 ( j)  is  particularly  relevant),  establishes  policy  guidelines  under  which 
separate  authority  is  implemented  to  control  crime  control  and  detection 
equipment  to  all  countries  except  NATO  members,  Japan,  Australia,  and  New 
Zealand,  and  munitions  for  human  rights  purposes. 

The  purposes  of  the  controls  on  crime  control  equipment  are  to  produce  an 
improvement  in  human  rights,  to  encourage  all  nations  to  promote  the 
increased  observance  of  human  rights,  to  distance  the  U.S.  Government  from 
repressive  practices,  and  to  raise  the  visibility  and  priority  of  human 
rights  in  violator  countries  in  the  world  (as  provided  for  in  Section  502B  of 
the  Foreign  Assistance  Act  of  1961,  as  amended) .  Where  a  consistent  pattern 
of  gross  violations  of  internationally  recognized  human  rights  appears  to  be 
developing,  use  of  export  controls  might  help  to  deter  such  development. 

International  Terrorism.  Under  the  principal  authority  of  Section  6  of  the 
Export  Administration  Act  of  1979  and  taking  into  account  sub-sections  3(8) 
and  6  ( i)  of  that  Act,  items  judged  to  make  a  significant  contribution  to 
military  potential  or  to  enhance  the  ability  to  support  terrorism  are 
controlled  to  Libya,  Iraq,  People's  Democratic  Republic  of  Yemen,  and  Syria. 
The  objective  is  to  encourage  governments  which  engage  in  a  pattern  of 
support  for  terrorism  by  aiding,  encouraging,  or  giving  sanctuary  to  persons 
involved  in  acts  of  international  terrorism  to  reduce  such  support. 

Regional  Stability.  Under  the  authority  of  the  Arms  Export  Control  Act, 
munitions  controls  are  used,  inter  alia,  to  avoid  strengthening  the 
capability  of  countries  to  mount  hostile  actions  endangering  the  security  of 
third  countries  friendly  to  the  United  States.  Under  the  authority  of 
Section  6  of  the  Export  Administration  Act  of  1979,  large  tractors  capable  of 
transporting  tanks  are  controlled  for  export  to  Libya. 

South  Africa.  As  a  matter  of  United  States  foreign  policy  and  in  conformity 
with  United  Nations  resolutions,  the  United  States  prohibits  arms  transfers 
to  South  Africa  under  the  authority  of  the  Arms  Export  Control  Act.  Under 
the  authority  of  Section  6  of  the  Export  Administration  Act  of  1979,  all 
exports  to  South  African  police  and  military  entities  are  prohibited,  and 
aircraft  and  computers  are  controlled  to  other  consignees  in  that  country. 
The  objectives  are  to  distance  the  United  States  from  the  practice  of 
apartheid,  strengthen  the  effect  of  the  United  Nations  arms  embargo,  and 
support  racial  justice  throughout  Africa. 

USSR.  Section  6  of  the  Export  Administration  Act  provides  the  basis  for 
restricting  shipments  for  foreign  policy  reasons,  such  as  controls  on  exports 
to  the  USSR  of  oil  and  gas  equipment,  grains  and  other  agricultural 
commodities,  phosphates,  items  related  to  the  Moscow  Olympics,  and  diesel 
engine  assembly  lines  for  the  Kama  River  truck  plant.  The  oil  and  gas 
equipment  controls  provide  a  flexible  foreign  policy  tool  to  sensitize  the 
Soviets  regarding  actions  which  are  damaging  to  United  States  foreign  policy 
interests.  The  other  controls  were  imposed  in  order  to  demonstrate  that  the 

Soviet  Union  cannot  engage  in  acts  of  aggression,  such  as  the  invasion  of 
Afghanistan,  with  impunity. 
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Other  Communist  Countries.  Virtually  all  exports  are  prohibited  to  North 
Korea,  Vietnam,  Kampuchea,  and  Cuba  under  the  principal  authority  of  the 
Trading  With  the  Enemy  Act  of  1917 ,  Section  6  of  the  Export  Administration 
Act  of  1979,  and,  in  the  case  of  Cuba,  Section  620  (a)(1)  of  the  Foreign 

Assistance  Act  of  1961.  North  Korea  is  still  technically  in  a  state  of  war 
with  the  United  States,  the  Republic  of  Korea,  and  the  United  Nations. 
Controls  were  imposed  on  Vietnam  to  assist  in  the  prosecution  of  the  war 
there.  Some  time  ago,  the  United  States  Government  announced  its  willingness 
to  end  the  embargo  on  trade  with  Vietnam  at  such  time  as  normal  diplomatic 
relations  are  established.  The  subsequent  Vietnamese  invasion  of  Kampuchea 
has  blocked  progress.  Controls  on  exports  to  Kampuchea,  except  for 
humanitarian  aid  to  the  people,  continue  in  light  of  the  Vietnamese 

occupation  and  armed  conflict.  Full  normalization  of  trade  and  diplomatic 
relations  with  Cuba  hinges  upon  Cuban  willingness  to  address,  among  other 
issues,  restraint  in  other  countries  and  compensation  for  American  citizens 
whose  property  was  expropriated  by  the  Cuban  Government. 

Iran.  Under  the  authority  of  the  International  Emergency  Economic  Powers 

Act,  exports  to  Iran  of  all  items  except  food  and  medicine  are  prohibited. 

The  purpose  is  to  encourage  the  release  of  United  States  diplomatic  personnel 
being  held  as  hostages  in  Iran.  Nations  of  the  European  Community  and  Japan 
have  imposed  similar  controls. 


Administration  of  Controls 

The  President's  September  1978  statement  of  export  policy  directed  that 
export  consequences  be  taken  fully  into  account  and  that  weight  be  given  to 
foreign  availability  in  the  administration  of  foreign  policy  export  controls. 

The  Export  Administration  Act  of  1979  expanded  upon  this  Presidential 
initiative.  The  new  Act  calls  for  consideration  of  the  likely  success  of  the 
controls  in  furthering  their  intended  foreign  policy  objective;  the 
compatibility  of  the  proposed  controls  with  the  foreign  policy  objectives  of 
the  United  States;  the  reaction  of  other  countries;  the  likely  effects  on  the 
U.s.  export  position,  on  U.S.  competitiveness  and  reliability  as  a  supplier, 
and  on  individual  companies  and  communities;  and  the  ability  of  the  United 
States  to  enforce  the  controls  effectively.  It  provides  for  consultation 
with  industry  and  the  Congress  and  for  consideration  of  alternative  means  of 
furthering  foreign  policy  objectives.  It  prohibits  imposition  of  controls 
where  there  is  foreign  availability  unless  the  President  determines  that, 
notwithstanding  such  availability,  the  absence  of  controls  would  be 
detrimental  to  the  foreign  policy  of  the  United  States.  It  requires  an 
annual  review  and  explicit  identification  of  foreign  policy  export  controls. 

The  first  annual  review,  completed  in  December  1979,  resulted  in  a 
significant  reduction  in  the  scope  of  controls.  For  most  countries,  the 
remaining  foreign  policy  license  requirements  apply  only  to  items  intended 
for  crime  control  and  detection. 
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Private  Sector  Views 

Private  sector  views  expressed  in  response  to  the  Federal  Registe£  notice, 
views  expressed  at  the  June  2  conference  on  export  controls,  and  other  input 
indicated  continuing  private  sector  concern  about  foreign  policy  controls. 
Organized  labor  supported  such  controls  on  exports  for  foreign  policy 
purposes  when  necessary.  U.S.  business  was  concerned  about  the  impact  on 
exports  and  representatives  stated  that  such  controls  have  caused  both  direct 
and  indirect  export  losses  for  both  munitions  and  non-munitions  items. 
Specific  criticisms  fell  generally  in  the  three  categories  of  (1)  delays  and 
uncertainties,  (2)  reliability,  and  (3)  foreign  availability. 

Delays  and  Uncertainties.  U.S.  exporters  reported  that  delays  in  processing 
export  license  applications  have  led  to  lost  sales,  even  in  instances  where 
the  licenses  were  eventually  issued.  Although  actual  foreign  policy  controls 
are  now  clearly  identified,  uncertainties  continue  as  to  where  such  controls 
might  be  imposed  next  and  where  a  license  application  might  be  denied  under 
existing  controls  for  which  there  had  been  a  pattern  or  an  expectation  of 
approvals.  Some  companies  stated  that  they  have  experienced  difficulties  in 
obtaining  contracts  in  countries  where  the  U.S.  Government  had  expressed 
public  displeasure  with  the  actions  of  that  country's  government,  even  though 
the  United  States  was  not  actually  denying  any  license  applications. 

Reliability.  U.S.  exporters  claimed  that  economic  sanctions  have  helped  to 
create  a  worldwide  image  of  the  United  States  as  an  unreliable  supplier  and 
have,  thereby,  encouraged  foreign  buyers  to  turn  to  other  suppliers.  U.S. 
firms  claimed  they  often  are  viewed  as  a  supplier  of  last  resort,  even  when 
their  technology  is  preferred.  In  some  instances,  U.S.  firms  reported  they 
have  been  unable  or  unwilling  to  compete  for  business  or  to  pursue  follow-on 
business  in  markets  where  foreign  policy  controls  have  generated  additional 
risks  and  costs.  One  example  of  these  costs  is  insurance  that  U.S.  firms 
purchase  to  cover  losses  which  might  arise  if  they  are  prevented  from 
honoring  their  contracts  due  to  the  imposition  of  controls. 

Foreign  Availability.  U.S.  exporters  have  been  particularly  concerned  about 
losing  export  orders  when  comparable  goods  are  readily  available  from  other 
supplier  nations.  U.S.  exporters  claimed,  in  those  instances,  that  the 
country  which  is  the  target  of  the  controls  merely  diverts  the  order  to 
non-U. S.  suppliers.  The  result,  U.S.  exporters  believed,  is  a  greatly 
diminished  effect  of  sanctions  on  the  target  country  and  an  immediate 
economic  loss  to  the  United  States.  Moreover,  a  permanent  loss  can  result  if 
the  target  country  maintains  its  new  commercial  relationship  with  the 
non-U. S.  suppliers  rather  than  switching  its  orders  back  to  the  United 
States,  if  and  when  export  controls  are  removed. 

Some  exporters  expressed  dissatisfaction  that  the  U.S.  Government  is  not 
better  able  to  determine  the  quantity  and  quality  of  foreign  availability  for 
some  controlled  items.  Although  the  EAA  of  1979  directed  the  establishment 
of  a  foreign  availability  capability  within  the  Office  of  Export 
Administration  (OEA) ,  adequate  funding  has  not  been  authorized  or 
appropriated  by  Congress.  In  addition,  some  exporters  claimed  that  even  when 
there  has  been  evidence  of  foreign  availability,  the  Administration  has 
overridden  this  consideration  and  imposed  foreign  controls  in  support  of 
other  policy  goals. 
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When  items  are  available  from  foreign  suppliers,  exporters  questioned  whether 
foreign  policy  controls  are  effective  in  achieving  their  intended  purposes 
and  in  depriving  the  foreign  country  of  the  controlled  items.  In  addition, 
they  felt  that  restrictions  encourage  foreign  countries  to  develop  their  own 
capabilities  more  rapidly,  reducing  their  demand  for  U.S. -origin  goods. 


Private  Sector  Suggestions 

Many  of  the  private  sector  views  included  suggestions  which  some  exporters 
believed  would  minimize  the  detrimental  impact  of  some  controls  on  their 
international  business.  While  the  exactness  and  nature  of  the  suggestions 
varied  widely,  the  following  are  representative: 

o  Limit  controlled  items,  countries  of  destination,  and  consignees  more 
closely  to  the  foreign  policy  problem  being  addressed. 

o  Use  controls  where  there  is  a  reasonable  prospect  that  they  would 
alter  the  behavior  of  the  target  country,  but  not  just  to  distance 
the  United  States  from  that  country's  policies. 

o  Consider  restricting  U.S.  imports  rather  than  U.S.  exports,  since 

this  would  adversely  affect  the  export  earnings  of  the  target  country. 

o  Give  greater  weight  to  the  foreign  availability  of  items  when  export 
controls  are  imposed. 

Current  Status  and  Continuing  Developments 

Foreign  policy  export  controls  have  been  effective  in  calling  global 

attention  to  U.S.  disapproval  of  certain  policies  of  foreign  governments  and 
in  distancing  the  U.S.  Government  from  those  policies.  At  the  same  time,  the 
export  sanctions  have  not  been  fully  effective  in  changing  particular 
policies  of  foreign  governments,  although  in  some  cases,  they  appear  to  have 
been  a  factor  contributing  to  improvements  in  human  rights  conditions  or  to 
furtherance  of  other  foreign  policy  objectives. 

Export  controls  imposed  for  foreign  policy  reasons  have  caused  the  United 
States  to  lose  exports.  Some  loss,  is  of  course,  inevitable  if  export 
controls  are  to  be  used  to  further  foreign  policy  objectives.  The  new 
foreign  policy  export  control  provisions  of  the  Export  Administration  Act  of 
1979  and  the  initial  actions  of  the  Administration  in  identifying  and 

extending  foreign  policy  export  controls  are  all  consistent  with  making 
export  costs  visible  and  holding  them  to  a  minimum,  while  still  permitting 
use  of  these  controls  when  necessary  for  important  foreign  policy 

objectives.  The  provisions  of  the  EAA  of  1979  are  being  implemented  and 
experience  is  being  gained  in  selecting  foreign  policy  controls  and 
processing  license  applications  under  the  new  guidelines  in  an  effort  to 
minimize  the  cost  of  achieving  necessary  foreign  policy  objectives. 

The  refinement  of  export  control  policy  is  an  ongoing  process.  The  following 
actions  demonstrate  the  conviction  of  the  Administration  to  apply  controls 
sparingly  with  minimum  costs  to  the  exporters: 
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o  The  embargo  on  exports  to  Uganda  was  discontinued  in  1979  when  the 
human  rights  performance  of  the  government  of  that  country  improved. 

o  The  embargo  on  exports  to  Zimbabwe-Rhodesia  was  discontinued  in  1979 
when  arrangements  were  made  for  majority  rule. 

o  On  December  29,  1979,  identification  of  foreign  policy  controls  to  be 
continued  into  1980  further  reduced  the  scope  of  foreign  policy 
export  controls  and  removed  uncertainty  as  to  what  they  were. 

o  Deadlines  for  processing  export  license  applications  contained  in 
Section  10  of  the  Export  Administration  Act  of  1979  became  effective 
on  July  1,  1980,  and  are  expected  to  decrease  unnecessary  licensing 
delays. 

The  President  further  emphasized  the  Administration's  intent  in  his  February 
27,  1980,  statement  on  reducing  export  disincentives: 

"In  considering  new  export  controls  to  achieve  foreign  policy  objectives 
and  in  reassessing  current  sanctions  —  except  in  the  field  of  arms 
exports  —  my  Administration  will  be  highly  selective  in  the  use  of 
controls  where  the  affected  country  has  access  to  alternative  supply." 


ARMS  EXPORT  CONTROLS 


Definition  of  the  Potential  Disincentive 


U.S.  conventional  arms  transfer  policy  is  based  on  restraint  consistent  with 
U.S.  security  and  the  security  of  friends  and  allies  of  the  United  States. 
Under  this  policy,  exports  of  defense  articles  and  services  may  be  made  only 
for  the  purpose  of  furthering  U.S.  foreign  policy  or  national  security 
interests.  Marketing  or  promotion  of  sales  must  also  conform  to  this 
purpose.  Controls  are  maintained  on  the  export  of  arms  to  all  destinations, 
with  the  degree  and  kind  of  controls  dependent  on  the  nature  of  U.S. 
relations  with  the  recipients.  The  purpose  of  these  controls  is  to  reduce 
the  threat  to  world  peace  embodied  in  the  spiraling  arms  traffic,  taking  into 
account  special  responsibilities  which  the  United  States  bears  as  a  major 
producer.  The  United  States  has  tried  to  reduce  large  flows  of  arms  in  two 
ways:  first,  by  imposing  unilaterally  quantitative  and  qualitative  controls 

on  U.S.  transfers  abroad;  and  second,  by  seeking  to  engage  other  major 
suppliers  and  recipients  in  an  effort  to  exercise  restraint. 


Statutory  Authority  and  Policy  Objectives 

The  President's  Conventional  Arms  Transfer  Policy  Statement  of  May  1977 
(reproduced  as  Appendix  E)  provides  the  policy  framework  for  the  control  of 
arms  exports.  The  legal  strictures  are  contained  primarily  within  the  Arms 
Export  Control  Act  and  the  Foreign  Assistance  Act  of  1961,  as  amended. 
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The  arms  transfer  policy  serves  the  following  general  objectives: 

o  To  encourage  a  general  reduction  in  both  world  arms  transfers  and 
reliance  on  military  might  as  an  essential  element  in  securing  a  more 
peaceful  and  stable  world  order; 

o  To  curtail  the  potential  for  arms  races  and  limit  the  intensity  of 
conflict  if  it  occurs; 

o  To  reduce  the  potential  and  pressure  for  U.S.  involvement  in  local 

conflicts  to  the  extent  this  follows  from  various  arms  supply 
relationships; 

o  To  reduce  reliance  on  arms  transfers  as  a  means  of  implementing  our 
diplomacy; 

o  To  protect  U.S.  military  capabilities  by  limiting  the  dispersion  of 

military  technology  that  could  be  used  against  the  U.S.  and  its 
allies; 

o  To  distance  ourselves  from  regimes  which  do  not  respect  basic  human 
rights  and  fundamental  freedoms; 

o  To  limit  the  diversion  of  monies  and  skills  in  developing  nations 

away  from  fundamental  economic  development  needs; 

o  To  permit  U.S.  resources  to  be  shifted  from  financing  arms  transfers 
to  supporting  economic  development;  and, 

o  To  minimize  the  risk  of  diversion  of  destructive  weapons  to 

terror ists. 


Administration  of  Regulations 

U.S.  defense  articles,  services  and  technology  may  be  sold  abroad  or 
authorized  for  export  by  two  methods: 

1.  Foreign  military  sales,  which  are  government-to-government 

transactions  administered  by  the  Department  of  Defense  under  the 
policy  direction  of  the  Department  of  State;  and 

2.  Munitions  control  licensing  procedures,  which  are  commercial 
transactions  controlled  by  the  Department  of  State's  Office  of 
Munitions  Control. 

Other  Factors.  The  Arms  Export  Control  Act  requires  that  decisions  on 
foreign  military  sales  and  commercial  export  licenses  be  made  in  coordination 
with  the  Director  of  the  U.S.  Arms  Control  and  Disarmament  Agency  and  take 
into  account  the  Director's  opinion  as  to  whether  such  sales  or  exports  might 
contribute  to  an  arms  race,  increase  the  possibility  of  outbreak  or 
escalation  of  conflict,  or  prejudice  the  development  of  bilateral  or 
multilateral  arms  control  arrangements. 
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With  regard  to  human  rights,  in  friendly  countries  where  U.S.  influence  is 
felt,  our  policy  has  put  distance  between  the  United  States  and  those 
governments  which  practice  repression.  Some  of  those  governments  feel  that 
we  no  longer  give  adequate  weight  to  their  internal  security  problems,  and 
argue  that  this  conflicts  with  U.S.  national  security  interests. 

Under  certain  circumstances.  Congress  has  the  right  to  review  or  approve  some 
transactions. 


Effect  on  Exports 


We  are  unable  to  develop  a  realistic  estimate  of  the  amount  of  exports  that 
could  have  been  made  if  U.S.  manufacturers  were  permitted  to  promote  sales  of 
military  equipment  and  services  at  will  overseas.  Since  the  express  purpose 
of  the  policy  is  to  restrain  arms  sales,  the  point  is  somewhat  moot. 
Quantitative,  qualitative,  foreign  and  security  policy  restrictions  are 
applied  to  the  transfer  of  such  equipment  and  services. 

Quantitative  Restrictions  (Arms  Ceiling) 

Under  current  policy,  sales  to  NATO  members,  Australia,  Japan,  and  New 
Zealand  are  exempt  from  the  annual  arms  transfer  ceiling  in  furtherance  of 
our  collective  security  arrangements,  and  as  such  the  policy  causes  no  export 
disincentives  to  sales  to  our  closest  allies.  In  fact,  sales  to  this  group 
of  countries  have  increased  since  implementation  of  the  current  policy.  Nor 
has  the  ceiling  itself  ever  led  to  disapproval  of  an  arms  sales  proposal  to  a 
non-exempt  country.  As  such  the  ceiling  should  be  viewed  more  as  a  useful 
manangement  tool  rather  than  an  export  disincentive  per  se. 

Qualitative  Restrictions 


Qualitative  controls  are  exercised  to  restrict  the  transfer  of  sophisticated 
technology  overseas.  Countries  having  collective  security  arrangements  with 
the  United  States  normally  have  greater  access  to  U.S.  sophisticated 
technology  and  equipment  than  others. 

Policy  Restrictions 

It  is  important  to  bear  in  mind  that  limitations  placed  on  transfers  of 
military  equipment  and  services  under  Foreign  Military  Sales  (FMS)  or 
commercial  auspices  derive  from  foreign  policy  and  security  considerations 
that  include,  but  go  well  beyond,  questions  of  sophisticated  technology. 
Thus,  where  U.S.  policy  toward  a  given  country  is  driven  by  questions  wholly 
unrelated  to  technology  —  human  rights,  terrorism,  or  other  specific 
country-related  issues  restraints  may  occur.  Even  unsophisticated 
military  articles  may  adversely  effect  world  peace  and  stability  (especially 
in  the  less  developed  countries  and  regions)  and  it  is  in  the  interest  of  the 
United  States  to  avoid  contribution  to,  or  be  identified  with  such  situations. 

It  should  be  noted  that  since  prior  to  World  War  I  the  United  States  has 
exercised  restraint  on  arms  sales  for  a  variety  of  reasons  in  furtherance  of 
specific  foreign  policy  and  security  objectives.  Such  restraint  has  been 
endorsed  by  both  the  Executive  and  Legislative  Branches  with  the  view  that 
the  policy  objectives  so  promoted  outweigh  the  value  of  the  exports  derived 
from  the  unrestricted  export  of  such  items. 
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Private  Sector  Views 


The  United  States  policy  of  restraint  was  seen  by  many  exporters  as  too 
restrictive.  They  believed  that  other  countries,  such  as  France,  West 
Germany,  the  Soviet  Union,  Italy,  the  United  Kingdom,  and  Israel  have  stepped 
in  where  the  United  States  has  demurred,  and  as  a  result,  American  business 
has  lost  money  and  jobs. 

U.S.  business  views  on  this  issue  were  not  uniform.  The  private  sector 
maintained  that  it  is  not  in  favor  of  an  unrestricted  flow  of  U.S.  arms  to 
the  world.  However,  business  in  general  felt  that  our  recent  policies  have 
resulted  in  serious  and  unnecessary  political,  security,  and  economic  costs. 
U.S.  policies  appeared  to  some  to  set  double  standards.  They  maintained  the 
policy  has  produced  no  effect  on  some  of  the  world's  most  repressive 
regimes.  Where  U.S.  influence  is  felt,  business  believed  that  considerations 
such  as  human  rights  may  conflict  with  national  security  considerations. 
Thus,  believed  some,  our  arms  transfer  policies  tend  to  hurt  our  relations 
with  friendly  countries. 

Labor  representatives,  on  the  other  hand,  believed  that  the  United  States 
should  continue  to  restrict  arms  sales,  in  some  instances  even  when  other 
governments  do  not.  They  also  felt  that  less  controlled  sales  might  be 
interpreted  as  U.S.  support  for  repressive  regimes. 

Private  Sector  Suggestions.  In  general,  U.S.  businesses  felt  that  the 
licensing  process  for  U.S.  arms  exports  could  be  made  less  complex  and  time 
consuming.  Other  suggestions  from  U.S.  exporters  included: 

o  Abolish  the  ceiling  on  the  annual  dollar  value  of  exports  under  FMS 
procedures  of  weapons  and  weapons-related  items; 

o  Abolish  prohibitions  on  shipments  to  particular  countries; 

o  Shorten  and  periodically  update  the  Munitions  Control  list; 

o  Define  "military  critical  technology"  to  insure  that  only  those 

items  which  are  really  important  are  controlled;  and, 

o  Relax  restrictions  on  American  Embassy  assistance  to  defense 

contractors  where  export  licenses  for  defense  product  data  packages 
have  been  granted. 


Current  Status  and  Continuing  Developments 


Action  has  been  taken  to  streamline  munitions  control  licensing  procedures  in 
order  to  expedite  the  processing  of  applications.  Even  though  the  case  load 
increased  from  about  27,000  in  1978  to  about  30,000  in  1979,  the  average 
number  of  cases  pending  for  over  30  days  dropped  from  about  675  to  under  400 
and  the  average  number  of  cases  pending  for  over  90  days  dropped  from  over 
100  to  the  range  of  50  to  75  (i.e.,  the  number  of  cases  requiring  more  than 
30  days  to  process  dropped  from  about  3,500  in  1978  to  about  2,000  in  1979). 
This  is  partly  attributable  to  efforts  to  enforce  administrative  procedures 
11 ing  for  agency  comment  on  cases  within  20  working  days.  Procedures  for 
foreign  military  sales  also  have  been  accelerated.  To  preserve  the  policy 
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imperative,  however,  potential 

Additionally  pursuant  to  statute,  major  formal)  before  an  agreement 

50  days  (20  days  advance  notification  and  30  days  formal)  berore  a 

may  be  concluded. 


NUCLEAR  EXPORT  CONTROLS 


Definition  of  the  Potential  Disincentive 

The  United  States  Government  controls  exports  of  nuclear  materials,  hardware, 
Ind  technology  to  all  destinations.  The  objective  is  to  reduce  the 
possibility  of  nuclear  weapons  proliferation  by  reducing  access  to 
weapons-usable  material,  equipment,  and  technology.  Controls  have  also  been 
placed  on  exports  of  dual-use  equipment  which,  if  used  for  purposes  other 
than  those  for  which  the  export  is  intended,  could  be  significant  for  the 
development  of  nuclear  explosives.  Many  U.S.  nuclear  export  controls  are  a 
result  of  U.S.  international  treaty  obligations  under  the  Nuc  ear 
Non-Proliferation  Treaty,  further  implemented  under  the  Nuclear  Suppliers 
Guidelines. 


Statutory  Authority  and  Policy  Objectives 

The  control  of  nuclear  and  related  exports  has  been  required  by  Congress  in 
the  Atomic  Energy  Act  of  1954,  as  amended;  the  Nuclear  Non-Proliferation  Act 
of  1978;  the  Export  Administration  Act  of  1979  and  authorized  by  Congress  in 
Section  2(b)(1)(B)  of  the  Export- Import  Bank  Act  of  1945,  as  amended. 

The  Executive  Branch,  specifically  the  Departments  of  State,  Defense,  Energy, 
and  Commerce,  the  Arms  Control  and  Disarmament  Agency,  and  the  Nuclear 
Regulatory  Commission  are  the  agencies  responsible  for  control  of  nuclear 
exports.  The  interagency  processing  and  review  functions  are  monitored  and 
coordinated  by  the  interagency  Subgroup  on  Nuclear  Export  Coordination  of  the 
National  Security  Council,  as  mandated  by  the  "Procedures  Established 
Pursuant  to  the  Nuclear  Non-Proliferation  Act  of  1978".  The  procedures  were 
published  in  the  Federal  Register  on  June  9,  1978. 

The  goal  of  the  U.S.  non-proliferation  policy  is  to  prevent  the  spread  of 
nuclear  explosive  capability.  (The  U.S.  Government  view  is  that  peaceful 
nuclear  explosives  are  indistinguishable  from  weapons  explosives.)  The 
spread  of  nuclear  capabilities  would  have  a  substantial  destabilizing  effect 
on  international  security  and  thus  could  be  a  threat  to  peace.  The  Atomic 
Energy  Act  of  1954,  as  amended  by  the  Nuclear  Non-Proliferation  Act  of  1978, 
provides  the  legal  basis  for  U.S.  nuclear  export  control  policy.  This 
legislation  seeks  to  achieve  U.S.  non-proliferation  objectives  by  denying 
nuclear  exports  to  nations  which  do  not  pursue  effective  non-proliferation 
policies  and  assuring  supply  to  those  countries  which  do.  More  specifically, 
the  NNPA  sets  forth  the  following  objectives: 
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o  To  establish  a  more  effective  cooperative  framework  for  the 
worldwide  development  of  peaceful  nuclear  activities; 

o  To  ensure  the  reliability  of  the  United  States  as  a  supplier  of 

nuclear  reactors  and  fuel  to  those  nations  pursuing  effective 
non-proliferation  policies; 

o  To  provide  incentives  to  other  countries  to  join  in  international 

cooperation  efforts  and  to  ratify  the  Nuclear  Non-Proliferation 
Treaty;  and 

o  To  ensure  effective  controls  over  U.S.  exports  of  nuclear  materials 
and  technology. 


Administration  and  Effects  of  Controls 


The  type  of  control  maintained  varies  depending  upon  the  significance  of  the 
item  in  a  nuclear  program.  An  export  license  for  the  most  significant  items, 
such  as  nuclear  facilities,  special  nuclear  material,  and  source  material, 
can  be  issued  only  if:  (1)  an  Agreement  for  Cooperation  is  in  effect  with 
the  particular  country;  and  (2)  criteria  are  met  concerning  International 
Atomic  Energy  Agency  (IAEA)  safeguards,  non-use  for  any  nuclear  explosive 
device,  physical  security,  no  retransfer  or  reprocessing  without  prior  U.S. 
approval  —  conditions  prescribed  in  the  Nuclear  Non-Proliferation  Act  of 
1978  (NNPA) .  Other  nuclear  items,  such  as  deuterium,  graphite,  and  nuclear 
facility  components  can  be  exported  without  an  Agreement  of  Cooperation,  but 
do  require  an  export  license  and  must  meet  other  statutory  criteria  on  IAEA 
safeguards,  non-use  for  explosive  devices,  and  no  retransfer  without  U.S. 
consent.  Export  licenses  for  the  above  are  issued  by  the  Nuclear  Regulatory 
Commission  (NRC)  but  require  an  affirmative  recommendation  from  the  Executive 
Branch. 

In  addition  to  items  which  have  direct  nuclear  applications,  the  United 
States  also  controls  exports  of  items  which,  if  used  for  purposes  other  than 
that  for  which  the  export  was  intended,  could  be  of  significance  for  nuclear 
explosive  purposes.  These  are  the  items  on  the  Commerce  Department's 
"Nuclear  Referral  List".  In  addition,  any  item  or  technical  data  which  the 
exporter  knows,  or  has  reason  to  know,  will  be  used  directly  or  indirectly 
for  certain  nuclear  end-uses  may  be  controlled.  All  these  items  are  licensed 
by  the  Department  of  Commerce  after  referral  to  the  Department  of  Energy  and, 
when  necessary,  consultation  with  other  specified  agencies. 

The  disincentive  effects  of  controls  on  U.S.  exports  are  varied,  and  often 
depend  on  the  stringency  of  U.S.  regulations  compared  to  those  of  other 
supplier  nations.  The  complexity  of  the  administrative  procedures  involved 
in  the  licensing  process  is  also  significant.  A  general  international 
consensus  exists  on  the  need  for  nuclear  export  controls.  The  major  nuclear 
exporting  nations  have  undertaken  to  require  IAEA  safeguards,  adequate 
physical  security,  non-weapons  use  of  the  exported  items,  and  also  to 
exercise  restraint  in  sensitive  nuclear  exports.  However,  all  major 
suppliers  maintain  independent  export  control  mechanisms  and  rules,  and 
opinions  vary  on  the  required  scope  of  "adequate"  controls.  In  many 
instances,  U.S.  nuclear  controls  are  more  strict  than  the  controls  of  other 
supplier  countries.  This  places  U.S.  suppliers  at  a  disadvantage  relative  to 
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others  and  may  ultimately  result  in  sales  losses.  To  the  extent  that  t  is 
occurs,  the  more  rigorous  U.S.  regulations  are  a  disincentive  to  U.S.  exports. 
The  U.S.  licensing  review  process  itself  is  often  cited  as  a  disincentive. 
Again,  this  must  be  evaluated  relative  to  the  arrangements  of  other 
countries.  When  the  length  of  time  it  takes  for  U.S.  agencies  to  make  a 
determination  on  any  given  application  is  longer  than  the  time  the  review 
process  takes  in  other  countries,  the  process  itself  becomes  a  disincentive 
to  U.S.  exports  and  can  result  in  loss  of  sales. 

Another  area  of  potential  disincentives  involves  the  uncertainties  generated 
by  U.S.  policies  prior  to  the  NNPA  and  reflected  therein  regarding  the  future 
reliability  of  the  United  States  as  a  nuclear  supplier  —  despite  the  Act's 
deliberate  intentions  to  the  contrary.  Such  uncertainties  are  related  to  the 
NNPA ' s  requirement  for  the  renegotiation  of  existing  bilateral  agreements  and 
the  other  cumbersome  licensing  procedures  established  by  the  Act.  To  the 
extent  that  the  United  States  is  perceived  by  other  nations  as  an  unreliable 
supplier,  U.S.  exporters  are  at  a  disadvantage  relative  to  other  suppliers. 

An  evaluation  based  on  reports  from  various  sources  such  as  Embassies,  trade 
publications,  newspaper  articles,  discussions  with  vendors  and  government 
officials  suggests  that  between  1974  and  1978,  government  regulations  and 
policies  may  have  been  a  factor  in  nuclear  plant  sales  losses  although  the 
specific  dollar  amount  of  such  losses  which  are  directly  attributable  to 
export  controls  cannot  be  ascertained.  The  loss  of  sales  of  uranium 
enrichment  services  is  also  difficult  to  estimate.  Some  losses  in  the  area 
of  reactor  components,  technology,  fuel  conversion  services  and  dual-end-use 
commodities  have  also  occurred  but  estimates  of  the  amounts  are  not  available. 

The  latest  available  Department  of  Commerce  data  indicate  that  the  U.S.  share 
of  the  nuclear  reactor  market  (SITC  Rev.  1,  711.7)  varied  widely  over  the 
1973-1977  period.  It  was  44.4  percent  in  1973  and  peaked  at  73.6  percent  in 
1975  before  declining  to  27.3  percent  in  1977.  Estimates  for  1979  show 
further  slippage  to  about  24  percent.  In  the  market  for  radioactive  and 
associated  materials,  (SITC  Rev.  1,  515)  the  U.S.  share  declined  steadily 

during  the  period  from  58.2  percent  in  1973  to  27.8  percent  in  1977.  An 
estimate  for  1979  indicates  a  share  of  about  29  percent.  During  the  period, 
France,  Germany,  the  United  Kingdom,  and  Canada  all  sharply  increased  their 
exports  of  radioactive  and  associated  materials  while  Germany,  France  and 
Canada  stepped  up  their  sales  of  nuclear  reactors.  While  it  is  impossible  to 
apportion  the  share  losses  among  the  various  factors,  such  things  as  the 
increased  number  of  countries  possessing  sophisticated  technology,  the 
increased  manufacturing  capabilities  and  capacity  of  competitor  countries, 
differences  in  technology,  and  differences  in  financing  arrangements  are 
important  factors  to  be  considered  along  with  any  potential  disincentive 
effects  of  U.S.  controls. 


Private  Sector  Views 


U.S.  exporters  felt  that  the  U.S.  nuclear  industry  has  lost  ground  to  its 
international  competitors  since  the  early  1970's.  Responses  to  the 
Department’s  Federal  Register  notice  indicated  that  U.S.  business  sees  U.S. 
controls  and  non  proliferation  policies  as  being  more  stringent  than  those 
faced  by  their  competitors  in  other  countries.  While  not  favoring 
uncontrolled  proliferation  of  nuclear  explosive  capabilities,  U.S.  business 
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executives  often  viewed  the  more  stringent  U.S.  controls  as  failing  to  meet 
the  stated  objectives  because  refusal  by  the  United  States  to  grant  a  license 
can  simply  mean  that  the  buyer  will  go  elsewhere  to  obtain  virtually  the  same 
equipment.  They  felt,  therefore,  the  United  States  loses  export  sales  which 
could  contribute  to  the  health  of  its  economy  while  failing  to  achieve  its 
policy  objective. 

More  specifically,  U.S.  business  representatives  felt  that  the  climate  of 
uncertainty  concerning  U.S.  nuclear  non-proliferation  policy  and  the 
sometimes  extensive  licensing  delays  are  unnecessary  obstacles  to  trade. 
Inadequate  or  noncompetitive  financing,  primarily  from  the  Export-Import 
Bank,  also  drew  criticism  from  U.S.  business.  (It  should  be  noted,  however, 
that  apart  from  ascertaining  that  the  potential  export  has  met  with  all 
regulations,  the  Export-Import  Bank  has  no  special  rules  affecting  financing 
of  nuclear  equipment  as  such.) 

Some  U.S.  labor  organizations  stressed  their  opposition  to  relaxing  U.S. 
regulations  solely  for  the  purpose  of  stimulating  exports.  They  felt  that 
present  controls  are  acceptable  and  further  the  U.S.  policy  goal  of  limiting 
proliferation  of  nuclear  weapons. 

Private  Sector  Suggestions.  Suggestions  from  U.S.  exporters  for  changing 
U.S.  regulations  and  policies  with  respect  to  nuclear  exports  generally  aimed 
at  minimizing  the  adverse  effects  and  improving  the  reputation  of  the  United 
States  as  a  reliable  supplier.  U.S.  labor  felt  that  the  reliability  of  the 
United  States  could  be  enhanced  by  expanding  its  nuclear  enrichment  and 
reprocessing  facilities  capacity  so  that  it  could  safely  supply  these 
services  to  other  nations  without  transferring  technologies  which  may  lead  to 
nuclear  weapons  proliferation.  Other,  more  specific,  comments  from  the 
business  community  included: 

o  the  U.S.  Government  should  take  a  more  active  role  in  promoting  U.S. 
industry  in  the  international  trade  arena.  This  suggestion  is  not 
limited  to  the  nuclear  industry  but  has  been  mentioned  by  other  U.S. 
industries  as  well; 

o  U.S.  agencies  should  process  applications  for  licenses  rapidly,  at 
least  meeting  their  own  established  timetables; 

o  the  United  States  should  take  steps  to  make  certain  that  the  intent 
of  the  NNPA  to  ensure  the  reliability  of  the  United  States  as  a 
supplier  is  unquestioned.  Customers  should  be  able  to  get  prompt 
long-term  commitments; 

o  U.S.  regulations  which  call  for  stricter  controls  than  the  rules  of 
competitor  nations  should  be  modified. 

Current  Status  and  Continuing  Developments 

Many  of  the  suggestions  for  changes  in  the  present  laws  and  regulations 
governing  nuclear  exports  were  based  on  the  perception  that  U.S.  regulations 
are  stricter  than  those  of  other  countries.  If  a  buyer  cannot  obtain  what  he 
wants  from  a  U.S.  supplier,  he  can  simply  go  elsewhere,  because  the  United 
States  is  not  in  a  monopoly  position.  Essentially,  such  arguments  challenge 
the  effectiveness  of  the  U.S.  programs. 
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The  effectiveness  of  U.S.  non-proliferation  policy  in  slowing  the  process  of 
proliferation,  insofar  as  it  has  depended  on  export  restraint,  stems  from  two 
inter- related  sources?  (a)  the  degree  to  which  the  control  of  U.S.  nuclear 
exports  has  denied  the  technical  means  of  proliferation  to  threshold  states; 
and  (b)  the  degree  to  which  the  United  States  has  persuaded  other  exporters 
to  exercise  similar  controls.  U.S.  policy  has  made  the  process  of  acquiring 
sensitive  nuclear  technology  more  expensive,  tedious,  and  politically  risky. 
The  multilateralization  of  nuclear  export  controls  has  reinforced  the  moral 
and  political  opprobrium  attached  to  the  pursuit  of  weapons-related 
technologies. 

More  stringent  unilateral  controls  are  useful,  inter  alia,  as  an  interim 
measure  while  the  United  States  works  to  encourage  other  nuclear  suppliers  to 
adopt  more  stringent  policies  and  controls.  Non-proliferation  is  not  a 
short-term  policy,  and  insufficient  time  has  elapsed  since  the  passage  of  the 
NNPA  for  a  comprehensive  assessment  of  U.S.  policies  in  inducing  a  toughening 
of  controls  imposed  by  all  other  supplier  nations.  But  there  has  been  some 
success. 

Export  control  policies  as  embodied  in  the  NNPA  and  related  legislation, 
regulatory  procedures,  and  executive  actions  have  contributed  to  a  system  of 
international  monitoring,  inspection,  and  control  that  has  been  remarkably 
successful  in  preventing  the  military  exploitation  of  nuclear  technology. 
The  IAEA's  safeguard  system  has  gained  wide  international  acceptance  and  has 
become  a  key  instrument  for  verifying  that  U.S.  and  other  suppliers'  nuclear 
exports  are  being  used  exclusively  for  peaceful  purposes. 

The  recently-concluded  International  Nuclear  Fuel  Cycle  Evaluation  (INFCE) 
was  a  two-year  effort  directed  toward  the  development  of  a  greater  degree  of 
agreement  regarding  the  technical,  economic  and  resource  considerations 
involved  in  fuel  cycle  decisions.  Over  50  nations  participated  in  this 
evaluation,  the  technical  aspects  of  which  should  make  possible  future 
harmonization  of  nuclear  policies  among  supplier  and  consumer  nations. 

There  have  been  some  recent  improvements  in  implementing  the  provisions  of 
the  NNPA  intended  to  enhance  the  United  States'  reliability  as  a  supplier  of 
nuclear  materials  and  equipment  to  nations  with  good  non-proliferation 
credentials.  For  example,  the  United  States  now  will  provide  multiple  fuel 
reload  licenses  for  most  of  its  principal  trading  partners.  This  recent 
change  in  licensing  practices  eliminates  the  burdensome  and  costly  process 
that  countries  with  good  non-proliferation  credentials  had  to  go  through  each 
time  a  fuel  load  was  needed  for  a  reactor.  In  addition,  the  requirement  for 
a  separate  retransfer  authorization  has  been  eliminated  for  those  cases  in 
which  the  retransfer  was  foreseen  and  approved  in  the  license  issued  by  the 

Further,  generic  procedures  have  been  instituted  to  provide  quick  licensing 
for  components  for  most  reactors  abroad.  In  March  1980,  the  rules  governing 
the  issuance  of  general  licenses  were  liberalized  to  include  exports  of  minor 
quantities  of  nuclear  materials,  and  to  enlarge  the  number  of  eligible 
countries.  In  June  1980,  Commerce's  Commodity  Control  List  for  dual-use 
items  was  reviewed  and  updated  and  new  procedures  have  been  instituted 

ZSd  Ucensin9  for  states  with  good  non-proliferation 
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The  U.S.  Government  is  continuing  its  effort  to  seek  multilateral  support  for 
non-proliferation  controls  across  the  board  and  has  been  successful  to  date 
on  a  case-by-case  basis  in  removing  foreign  availability  when  the  United 
States  has  decided  to  deny  an  export. 


SHORT  SUPPLY  EXPORT  CONTROLS 


Definition  of  the  Potential  Disincentive 


The  Export  Administration  Act  of  1979  provides  for  controls  "where  necessary 
to  protect  the  domestic  economy  from  the  excessive  drain  of  scarce  materials 
and  to  reduce  the  serious  inflationary  impact  of  foreign  demand."  (Section 
3(2)(C)).  The  authority,  when  exercised,  affects  only  specific  commodities 
or  products. 

When  short  supply  export  controls  are  imposed,  the  purpose  is  either  to 
monitor  closely  export  levels  or  to  limit  exports  of  a  specific  commodity. 
When  quantitative  limitations  are  imposed  on  exports,  they  constitute  a 
temporary  restriction  on  the  market  and,  as  such,  may  be  distinguished  from 
permanent  regulations  which  continuously  inhibit  and  increase  the  cost  of 
exporting. 

In  addition  to  the  discretionary  authority  to  impose  short  supply  controls 
contained  in  Section  3(2) (C),  the  Export  Administration  Act  also  mandates 
permanent  controls  over  certain  domestically-produced  crude  oil  (Section 
7(d)),  certain  refined  petroleum  products  (Section  7(e)),  certain  unprocessed 
western  red  cedar  (Section  7  ( i ) ) ,  and  horses  when  exported  by  sea  (Section 
7  ( j ) ) .  Provisions  of  several  other  statutes  also  provide  mandatory  or 
discretionary  authority  for  controlling  exports  of  petroleum  and  petroleum 
commodities. 


Statutory  Authority  and  Policy  Objectives 

Laws.  Authority  to  control  exports  for  short  supply  purposes  has  been  in 
effect  since  World  War  II.  Short  supply  controls  were  necessary  immediately 
following  the  war  because  of  a  shortage  of  critical  items  such  as  steel, 
chemicals,  and  drugs  in  a  war-devastated  world.  Additionally,  national 
policy  dictated  the  channelling  of  goods  for  the  rehabilitation  of  friendly 
countr ies. 

Specific  authority  to  control  exports  of  petroleum  was  first  enacted  during 
the  Arab  Oil  Embargo  of  1973-74  and  additional  authority  has  been  provided  in 
subsequent  years  as  the  worldwide  energy  problem  has  intensified.  Authority 
to  control  the  export  of  horses  by  sea  was  first  enacted  in  1977  to  prevent 
the  export  of  horses  under  inhumane  conditions;  while  export  limitations  on 
unprocessed  western  red  cedar  were  enacted  in  1979  to  encourage  the 
processing  of  such  timber  by  domestic  sawmills  and  its  export  as  finished 
lumber  rather  than  in  log  form. 

Pertinent  laws  and  regulations  include:  Export  Administration  Act  of  1979, 
Sections  3(2)  (C)  and  7  (P.L.  96-72);  Export  Administration  Regulations  (15 

C.F.R.  377);  Mineral  Leasing  Act  of  1920,  Section  28  (u) ,  as  amended  by 
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Trans-Alaskan  Pipeline  Authorization  Act  of  1973;  (P.L.  93—15);  Energy  Policy 
and  Conservation  Act  of  1975,  Section  103  (P.L.  94-163);  Naval  Petroleum 
Reserve  Production  Act  of  1976,  Section  201(11)  (e)  (P.L.  94-258);  and  the 
Outer  Continental  Shelf  Lands  Act  Amendments  of  1978,  Section  28  (P.L. 
95-372) . 

Policy  Objectives.  Section  3(2)(C)  of  the  Export  Administration  Act  of  1979 
sets  forth  the  policy  objectives  with  respect  to  short  supply  export 
controls.  Exports  of  goods  may  be  restricted  where  necessary  to  protect  the 
domestic  economy  from  the  excessive  drain  of  scarce  materials  and  to  reduce 
the  inflationary  impact  of  foreign  demand. 

Both  of  these  criteria  must  be  met  before  controls  are  warranted.  Because  of 
the  requirement  in  Section  7  (b)  that  controls  should  be  imposed  in  a  timely 
manner,  weighing  the  volume  of  exports  in  relation  to  domestic  supply  and 
evaluating  the  extent  to  which  exports  impact  on  domestic  prices  requires 
difficult  assessments  of  future  trends.  Thus,  administration  of  the  Act 
involves  substantial  discretionary  judgment,  which  must  usually  be  exercised 
in  the  face  of  sharp  disagreement  among  affected  economic  sectors  as  to 
whether  the  criteria  have  been  satisfied. 


Administration  of  Controls 


Experience  with  Short  Supply  Controls.  Short  supply  controls  have  generally 
not  involved  an  embargo  of  exports,  but  rather  the  setting  of  export  quotas 
at  or  slightly  beneath  export  levels  of  recent  years,  with  individual  country 
quotas  established  according  to  recent  export  patterns.  Short  supply  export 
controls  have  generally  been  used  only  for  basic  materials.  The  export  of 
commodities  manufactured  from  those  materials,  containing  the  value  added 
component  of  the  manufacturing  process,  has  usually  been  permitted  without 
restriction. 


Commodities  subject  to  short  supply  export  limitations  during  the  last  ten 
years  have  included  copper,  nickel,  ferrous  scrap,  cattlehides,  soybeans  and 
cottonseed  and  the  meal  thereof,  inedible  tallow,  and  petroleum  and  petroleum 
energy  products.  Except  for  petroleum  and  petroleum  products,  no  other 
commodities  are  presently  subject  to  quantitative  restrictions  on  exports  for 
reasons  of  short  supply,  although  export  quotas  are  in  effect  on  unprocessed 

western  red  cedar  as  required  by  Section  7  (i)  of  the  Export  Administration 
Act  of  1979. 


When  imposed,  short  supply  export  limitations  have  generally  been  effective 
m  urthering  their  objectives  of  assuring  an  adequate  supply  of  the 

?mn^Unf  conmo^lties  for  domestic  use  and  in  mitigating  the  inflationary 
impact  of  exports.  However,  the  use  of  quantitative  export  limitations 
inevitably  raises  questions  as  to  the  reliability  of  the  United  States  as  a 
for  particular  export  markets.  This  is  a  legitimate  issue  and  is 
considered  when  contemplating  possible  restrictions.  Nevertheless  with  the 
possible  exception  of  the  1973  soybean  controls,  where  the  evidence  is 
inconclusive,  the  past  use  of  short  supply  controls  has  had  no  apparent 

™UrCtT°n  elt1her  1?meStiC  production  or  exports  of  the  con?rolled 
commodities.  In  nearly  all  past  instances  the  United  States  has  been  the 

siqnif ican 1 9al terna imp°rtant  SfPlier  of  the  controlled  commodities  and 
significant  alternative  sources  simply  have  not  existed. 
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Private  Sector  Views  and  Suggestions 

There  was  little  evidence  to  suggest  that  there  is  even  minimal  opposition  to 
the  existence  of  legislative  authority  to  impose  export  controls  for  short 
supply  purposes.  However,  policy  disputes  invariably  surface  when  actual 
export  controls  are  contemplated.  Agricultural  interests  strongly  opposed 
restrictions  on  agricultural  exports.  Their  position  was  that  free  markets 
would  best  ensure  adequate  supplies,  that  farm  exports  contribute 
significantly  to  the  trade  posture  of  the  United  States,  and  that 
restrictions  can  impair  confidence  in  the  United  States  as  a  reliable 
supplier.  Organized  labor  interests  supported  the  short  supply  objectives  of 
the  Export  Administration  Act.  They  strongly  urged  that  the  export  of  goods 
in  short  supply  be  stringently  controlled  in  order  to  protect  the  economy 
from  an  inflationary  impact.  The  Federal  Register  (45  F.R.  28387,  April  29, 
1980)  request  for  comments  did  not  elicit  any  suggestions  concerning  short 
supply  export  controls. 


Current  Status  and  Continuing  Development 

The  Export  Administration  Act  of  1979  reaffirmed  the  long-standing  policy 
objectives  of  protecting  the  economy  from  the  excessive  drain  of  scarce 
materials  and  inflationary  impact.  Short  supply  export  controls  are 
administered  by  the  Office  of  Export  Administration  (OEA)  of  the  Department 
of  Commerce.  In  assessing  the  need  for,  or  implementation  of  controls,  OEA 
consults  with  other  government  agencies  and  considers  fully  the  views  of 
groups  affected  by  the  proposed  controls.  In  appropriate  cases,  public 
hearings  are  held  and  public  comments  are  invited.  Implementation  of  the 
short  supply  control  function  necessarily  involves  seeking  a  balance  between 
the  policy  objectives  of  unhampered  exports  and  the  avoidance  of  scarcity  and 
inflationary  conditions. 


RESTRICTIONS  ON  EXPORTS  OF  HAZARDOUS  SUBSTANCES 

Definition  of  the  Potential  Disincentive 

Limitations  on  the  production,  sale  or  use  of  hazardous  substances  may 
prohibit  some  exports  and  may  discourage  others. 


Statutory  Authority  and  Policy  Objectives 

Over  the  years  the  U.S.  Government  has  enacted  a  variety  of  legislation  and 
established  regulations  concerning  the  production,  sale  or  use  of  products 
that  may  be  harmful  to  consumers,  workers,  or  the  environment.  These 
products  range  from  certain  drugs  and  cosmetics  to  some  toys  and  pesticides. 
While  these  statutes  address  themselves  principally  to  the  concern  of 
domestic  protection,  some  contain  provisions  relating  to  the  export  of 
non-complying  regulated  products. 
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At  present,  more  than  a  dozen  laws  have  a  direct  or  closely  related  effect  on 
hazardous  substances  exports.  Their  effect  varies  substantially  from  law  to 
law.  Through  them  the  export  of  some  products,  like  unapproved  new  drugs, 
prohibited  entirely.  Other  products,  such  as  flammable  fabrics,  may _  be 
exported  as  long  as  they  are  produced  and  labeled  for  export  only.  Still 
others,  like  electronic  products  not  conforming  to  domestic  standards,  must, 
in  addition  to  labeling  for  export,  meet  all  the  applicable  requirements  of 
the  foreign  country.  Finally,  some  products,  like  medical  devices  not 
conforming  to  performance  standards,  also  require  determination  that 
exportation  is  not  contrary  to  public  health  and  safety,  and  approval  of  the 
importing  country.  (A  listing  of  the  statutes  affecting  the  export  of 
hazardous  substances  is  provided  in  Appendix  F.) 


Some  observers  believe  that  these  controls  are  a  disincentive  to  exporting, 
particularly  where  export  is  prohibited  altogether.  Where  items  are 
available  without  similar  restrictions  from  other  sources,  U.S.  restrictions 
may  serve  to  discourage  trade  in  U.S.  products  to  the  advantage  of 
unregulated  foreign  competition.  Disincentives  may  exist  where  the  costs  of 
complying  with  domestic  regulations  raise  the  production  and  export  price  and 
thereby  reduce  international  price  competitiveness.  Procedures  for 
compliance  may  also  be  time-consuming  or  burdensome,  leading  some  companies 
to  conclude  that  it  is  not  worthwhile  to  export. 


Others  believe,  however,  that  controls  are  necessary  and  appropriate  for  the 
long-term  protection  of  U.S.  commercial  and  foreign  policy  interests. 
Inadequate  controls  of  exports  of  hazardous  products  could  undermine  the 
confidence  of  foreign  buyers  in  U.S.  products.  Additionally,  the 
unrestrained  sale  of  hazardous  products  abroad  could  impair  U.S.  relations 
with  our  trading  partners.  International  bodies  such  as  the  UN  General 
Assembly,  as  well  as  individual  foreign  countries,  have  expressed 
considerable  concern  over  the  issue  of  hazardous  substances  exports.  In 
addition,  while  products  exported  might  not  be  permitted  for  sale  in  the 
United  States,  Americans  might  still  be  affected  indirectly  —  through 
reimportation  of  the  original  substances  or  their  traces  or  derivatives,  or 
through  transport  of  the  substances  back  to  this  country  via  the  air  or 
oceans. 


In  an  effort  to  balance  these  viewpoints,  an  Interagency  Working  Group  on  a 
Hazardous  Substances  Export  Policy  (HSEP)  was  formed  two  years  ago,  in  the 
wake  of  the  controversy  over  the  continued  export  of  TRIS-treated  children's 
sleepwear  long  after  domestic  sales  were  banned.  Chaired  by  Esther  Peterson, 
Special  Assistant  to  the  President  for  Consumer  Affairs,  the  24— agency 
working  group  has  sought  to  develop  a  consistent  export  policy  for  products 
generating  health,  safety  and  environmental  problems. 

The  Working  Group  has  agreed  upon  the  basic  considerations  that  should  be 
taken  into  account  in  developing  a  policy  to  govern  the  export  of  hazardous 
products: 

o  As  a  nation  exporting  banned  or  significantly  restricted  hazardous 
substances,  the  United  States  has  a  moral  obligation  to  recognize  and 
assist  in  controlling  the  potential  effects  of  these  substances  on 
the  health  and  safety  of  citizens  abroad  and  on  the  world  environment. 
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o  Nations  differ  substantially  in  their  economic  and  cultural 

conditions  and  in  their  use  of,  and  need  for,  hazardous  substances. 
It  is  difficult  for  one  nation  to  make  decisions  on  the  acceptability 
of  risks  for  another  nation.  Such  assessments  require  extensive 

information  regarding  economic,  political,  and  social  conditions 
which  U.S.  regulatory  agencies  do  not  have  and  cannot  readily  obtain. 

o  U.S.  relations  with  other  countries  could  be  harmed  by  unrestrained 
export  of  substances  which  are  banned  or  significantly  restricted  in 
the  United  States. 

o  The  unrestrained  export  of  hazardous  products  could  undermine 
confidence  of  foreign  buyers  in  U.S. -made  goods,  and  could  jeopardize 
their  sale  abroad. 

o  Excessively  restrictive  limitations  on  the  export  of  products  which  a 
foreign  country  may  decide  it  needs  could  place  U.S.  firms  at  a 
competitive  disadvantage  and  harm  U.S.  relations  with  the  government 
of  that  country. 

o  Excessively  restrictive  limitations  could  place  significant  economic 
burdens  on  the  U.S.  economy,  including  adverse  effects  on  the  balance 
of  trade  and  payments,  on  output  and  jobs,  and  perhaps  on  domestic 
competition  (if  smaller  firms  suffer  disproportionately  from  reduced 
ability  to  compete  in  foreign  markets) . 

o  An  export  policy  should  be  administratively  simple  and  inexpensive  to 
implement,  and  should  recognize  the  complexities  of  international 
commerce. 

o  The  United  States  should  encourage  and  participate  actively  in 
international  initiatives  to  develop  consistent  policies  for 
hazardous  substance  exports,  and  for  the  sharing  of  data,  analysis, 
and  information.  The  effectiveness  of  unilateral  United  States 
action  could  be  substantially  diminished  if  foreign  facilities  or 
firms  were  to  become  alternative  suppliers  of  substances  which  U.S. 
policies  seek  to  control. 

o  The  United  States  should  attempt  to  protect  American  citizens  against 
the  dangers  to  their  health  and  safety  of  importing  hazardous 
substances  and  their  derivatives  or  residues,  and  of  damage  to  the 
world  environment. 

In  its  effort  to  develop  a  more  consistent  hazardous  substances  export 
policy,  the  Working  Group  is  endeavoring  to  balance  these  considerations 
appropriately  and  to  avoid  unnecessary  impediments  to  U.S.  export  sales. 


Administration  of  Regulations 

The  administration  of  regulations  regarding  hazardous  substances  exports  is 
vested  in  a  number  of  different  agencies.  While  the  Food  and  Drug 
Administration,  for  example,  administers  most  drugs  and  cosmetics,  the  Drug 
Enforcement  Administration  handles  narcotics  and  dangerous  drugs;  the 
Consumer  Product  Safety  Commission  administers  consumer  goods,  while 
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pesticides,  chemical  substances  and  chemical  wastes  are  handled  by  the 
Environmental  Protection  Agency.  In  addition,  agencies  such  as  the 
Department  of  Commerce,  the  Agency  for  International  Development  and  the 
Export- Import  Bank  also  have  guidelines  and  authority  that  may  pertain  to  the 
export  of  hazardous  substances.  (For  elaboration  on  regulatory  authority, 
please  refer  to  Appendix  F.) 

This  dispersed  authority  and,  most  importantly,  differences  in  underlying 
statutes,  has  sometimes  resulted  in  inconsistencies  and  disparities  in 
policies  regarding  exports.  It  is  often  not  readily  apparent  why  one 
domestically-banned  product  may  be  exported  (e.g.,  certain  flammable 
fabrics) ,  while  another  product,  termed  hazardous  but  regulated  by  a 
different  agency,  requires  approval  of  the  importing  country  (e.g., 
non-complying  medical  devices) . 

While  there  is  clearly  no  rationale  for  merging  the  various  administering 
agencies  into  one  authority  for  the  sake  of  achieving  consistency  in  export 
policy,  there  is  strong  justification  for  developing  an  overall  approach  that 
would  bring  more  consistency  and  order  to  the  efforts  of  the  agencies 
involved.  This  has  been  one  of  the  principles  under  which  the  HSEP  Working 
Group  has  been  operating. 


Efforts  of  the  HSEP  Working  Group.  In  its  effort  to  develop  a  more 
consistent,  more  effective  Federal  policy  regarding  exports  of  substances 
which  are  banned  or  significantly  restricted  in  the  United  States,  the  HSEP 
Working  Group  has  reached  a  general  agreement  on  desirable  elements  for  a 
hazardous  substances  export  policy.  These  elements  deal  with  matters  of 
definition,  reporting,  notification,  exercise  of  controls,  and  international 
cooperation. 


Definition  —  The  policy  would  cover  substances  which  are  banned  or 
significantly  restricted  in  the  United  States.  This  would  include  a 

pesticide,  chemical,  food,  (including  meat  products  or  poultry)  ,  food 
additive,  drug,  cosmetic,  medical  device,  electronic  product  or  consumer 
product  for  which  a  Federal  agency  has  taken  any  of  the  following  types  of 
regulatory  actions  in  order  to  protect  against  actual  or  potential  threat  to 
health  or  safety  of  the  United  States  public  or  to  the  environment; 

o  Final  rulemaking  or  adjudicatory  action  (including  emergency  or 

interim  binding  action)  which  denies  or  revokes  approval  for,  or 

prohibits,  the  manufacture,  production,  use  or  sale  in  the  United 
States; 


o 


Final  rulemaking  or  adjudicatory  action 
interim  binding  action)  which  prohibits  or 
significant  uses  in  the  United  States; 


(including  emergency  or 
revokes  approval  of  most 


WUMiQlding  or  absence  of  registration  or  approval  for  any  substance 
for  which  Federal  law  requires  Federal  agency  registration  or 

United^tates^6  manUfa°tUre'  P^uction,  use,  sale  or  disposal  in  the 


To  avoid  any  ambiguities  the  Group  has  develop  *  J  * .  .  . 

identifies  the  products  subject  to  the  oolW  hv  e  deflnltlon  whlch 
provisions  of  specific  statutes.  P°  y  y  referring  to  specific 
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Annual  report  —  An  annual  summary  of  U.S.  regulatory  actions  taken  during 
the  course  of  the  year  which  ban  or  significantly  restrict  hazardous 
substances  for  domestic  use  would  be  published.  Also  included  would  be 
summaries  of  important  pending  regulatory  actions  and  additional  information 
on  both  final  and  proposed  action. 

The  report  would  be  an  up-to-date  compilation  of  U.S.  regulatory  actions 
concerning  hazardous  substances  of  interest  to  the  world  community,  apprising 
foreign  governments  of  regulatory  actions  recently  taken  as  well  as 
prospective  regulatory  actions.  Furnished  with  this  information,  a  foreign 
government  could  take  whatever  regulatory  actions  it  deemed  appropriate,  at 
the  same  time  the  U.S.  regulatory  action  takes  place.  The  summary  could  also 
be  used  as  a  "hazard  alert"  for  foreign  governments  for  products  that  they 
may  be  importing  from  other  countries.  Many  foreign  countries  have  expressed 
a  strong  desire  to  obtain  information  about  the  hazardous  properties  of 
imports  that  may  have  been  identified  by  others  but  are  not  known  to  the 
importing  countries,  so  that  they  may  make  wise  decisions  about  those  imports. 

Notification  procedures  —  While  several  recent  laws  require  notification  of 
the  importing  country,  either  tied  to  first  shipment  in  a  given  year  or  to 
actual  shipment,  for  most  of  the  categories  of  substances  under  the  policy's 
definition,  the  notification  requirements  differ  in  terms  of  timing, 
frequency  and  content  of  the  notice.  Moreover,  most  of  the  relevant  laws  are 
relatively  new,  making  it  difficult  at  the  present  time  for  the  Working  Group 
to  recommend  a  best  scheme  for  notification. 

The  Group  does  believe,  however,  that  notification  of  shipment  should 
regularly  occur  through  the  State  Department,  and  that  State  should  be 
responsible  for  forwarding  the  notification  to  the  appropriate  government 
officials  of  the  country  of  destination  and  to  the  U.S.  embassy  in  the 
country.  This  would  not  preclude  the  U.S.  regulatory  agency  responsible  for 
the  notification  from  making  direct  contact  with  foreign  government 
officials;  in  the  case  of  some  laws,  agencies  are  required  to  make  this 
notification.  With  a  more  uniform  notification  procedure,  the  Working  Group 
believes  the  likelihood  will  be  greater  that  the  notification  will  end  up  in 
the  right  hands  of  the  foreign  government. 

Use  of  export  controls  —  For  a  relatively  small  number  of  substances,  which 
because  of  the  severe  degree  and  nature  of  the  hazard  they  entail  could  pose 
serious  foreign  policy  problems  for  the  United  States,  the  Working  Group 
proposes  that  export  controls  be  applied  under  the  foreign  policy  control 
provisions  of  the  Export  Administration  Act  of  1979  (EAA)  .  To  be  subject  to 
such  controls,  the  EAA  would  require  that  the  substances  be  identified  by  the 
Secretary  of  State  with  the  concurrence  of  the  Secretary  of  Commerce  for 
inclusion  on  the  Commodity  Control  List  (CCL) .  To  facilitate  this  process, 
the  State  Department  would  chair  an  interagency  task  force,  which  would 
include  the  relevant  regulatory  and  environmental  agencies,  to  consider  which 
of  these  substances  should  be  recommended  as  candidates  for  the  CCL. 

Once  a  hazardous  substance  had  been  placed  on  the  CCL,  an  exporter  would  have 
to  apply  to  the  Commerce  Department  for  a  validated  license  to  export  that 
substance.  In  deciding  whether  to  approve  individual  license  applications, 
the  Department  of  Commerce  would,  in  accordance  with  the  EAA,  consider 
whether  denial  of  the  license  would  "further  significantly  the  foreign  policy 
of  the  United  States."  Consideration  would  also  be  given  to,  among  others, 
the  following  factors: 


7-30 


The  type,  extent,  and  severity  of  the  risk  posed  by  the  substance; 

The  likelihood  of  its  having  detrimental  effects; 

The  destination  of  the  proposed  export; 

The  use  to  which  the  export  substance  was  intended  to  be  put; 

The  benefits  to  be  gained  by  the  export; 

The  availability  of  similar  non-hazardous  alternatives; 

The  views  of  the  importing  country,  the  Congress,  and  industry 
representatives;  and 

The  ability  of  the  importing  country  to  mitigate  or  avoid  harmful  effects. 

It  is  anticipated  that  relatively  few  substances  would  be  added  to  the  CCL  or 
ultimately  be  denied  export. 

International  cooperation  —  The  Government  would  work  to  encourage 
international  development  of  worldwide  hazard  alert  systems,  export 
notification  programs,  uniform  hazard  labeling,  clearinghouses  for 
information  on  health  and  safety  risks,  and  common  standards  and  practices 
regarding  the  export  of  hazardous  substances.  The  United  States  has  been 
participating  in  international  efforts  to  deal  with  the  hazardous  substances 
situation  through  the  UN  General  Assembly,  the  UN  Environment  Program  and  the 
Organization  for  Economic  Cooperation  and  Development.  In  addition,  on-going 
technical  assistance  programs  would  focus  on  helping  developing  countries 
establish  adequate  standards  for  health  and  safety,  competent  regulation,  and 
effective  use  of  hazard  information. 

The  HSEP  Working  Group  is  presently  engaged  in  the  preparation  and  refining 
of  its  final  draft  report.  The  final  report  is  expected  to  be  completed  by 
the  end  of  the  summer. 


Effects  on  Exports 

Under  present  laws  and  regulations  U.S.  exporters  of  potentially  hazardous 
goods  may  incur  higher  production  costs  in  complying  with  U.S.  health  and 
safety  standards,  and  these  costs  may  contribute  to  making  U.S.  exports  less 
competitive  in  world  markets.  Additionally,  U.S.  laws  and  regulations  may 
create  specific  costs  associated  with  production  for  export,  i.e.,  special 
labeling,  securing  preliminary  requests  or  consent  from  purchasing  nations 
that  discourage  some  manufacturers  from  engaging  in  export  sales. 

Other  effects  on  exports  depend  largely  on  the  type  of  product  exported.  The 
loss  of  exports  resulting  from  the  prohibition  on  exports  of  drugs  not 
approved  for  sale  in  the  United  States  is  an  example  of  potentially 
significant  export  costs.  In  some  instances  diseases  are  specific  to  areas 
of  the  world  outside  the  United  States;  but  in  order  for  a  U.S.  company  to 
suppiy  drugs  for  treatment  of  these  diseases,  the  firm  must  secure  Food  and 
Drug  Administration  approval  to  sell  the  drugs  in  the  United  States  —  a 
relatively  time-consuming  and  costly  process.  In  some  cases,  U.S.  firms  have 
established  or  expanded  production  plants  abroad  to  avoid  the  costs  and 
delays. 
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On  the  other  hand,  the  argument  for  U.S.  Government  controls  over  exports  of 
drugs  is  strong,  since  uncontrolled  marketing  of  U.S. -made  drugs  could  pose 
serious  damage  to  public  health  abroad  and  could  affect  foreign  buyer 
confidence  in  U.S.  products  and  impair  U.S.  relations  with  other  countries. 
Current  problems  with  labeling  of  U.S. -made  drugs  sold  abroad  (such  labeling 
is  not  now  regulated)  illustrate  the  dangers. 

The  economic  effects  on  exports  of  regulating  hazardous  substances  are 
difficult  to  determine.  In  cases  where  the  product  can  be  freely  exported 
(e.g.,  cosmetics)  as  long  as  it  is  produced  solely  for  export  and  satisfies 
the  laws  of  the  foreign  country,  the  impact  of  the  regulation  is  probably 
insignificant.  On  the  other  hand,  some  exporters  feel  that  the  provision  in 
a  number  of  statutes  which  requires  export  products  to  meet  U.S.  standards  if 
the  product  is  also  available  for  the  U.S.  market  may  have  a  significant 
negative  impact  on  exports.  Similarly,  in  the  case  of  drugs,  where  the 
product  must  meet  U.S.  standards  regardless  of  availability  or  even  need  in 
the  U.S.  market,  companies  believe  that  loss  of  export  sales  is  probably 
significant. 


Private  Sector  Views 


Private  sector  views  on  exports  of  hazardous  substances  as  expressed  in 
response  to  the  Federal  Register  notice,  at  a  conference  held  with 
representatives  of  labor  unions,  and  from  other  input,  ranged  from  support  of 
the  status  quo  to  need  for  change,  and  from  product-specific  complaints  to 
general  comments. 

Exporters  contended  that  other  governments  do  not  impose  legal  restrictions 
on  the  export  of  hazardous  substances  to  the  extent  the  United  States  does, 
which  merely  allows  importing  countries  to  obtain  the  products  from  other 
sources.  The  case  of  FDA  prohibition  on  exports  of  all  unapproved  new  drugs 
was  most  frequently  cited,  along  with  the  notation  that  no  other  major 
drug-producing  country  bans  such  exports  as  long  as  the  drug  is  not  in 
conflict  with  the  laws  of  the  importing  country.  Business  representatives 
asserted  that  many  foreign  countries  have  adequate  registration  and 
regulation  procedures  of  their  own.  They  argued  that,  particularly  in  the 
case  of  drugs,  the  exportation  is  more  appropriately  governed  by  the  laws  of 
the  importing  country. 

Business  representatives  also  commented  on  the  cost  effects  on  exports  of 
complying  with  domestic  regulations.  High  costs  of  compliance  were  cited  as 
reasons  for  establishing  or  expanding  manufacturing  plants  abroad  rather  than 
in  the  United  States. 

While  business  views  were  concerned  primarily  with  the  effects  of  present  or 
proposed  regulations  and  policies  on  exporting,  labor  views  were  concerned 
with  maintaining  health  and  safety  standards,  both  domestic  and 
international.  Labor  representatives  believed  that  the  consumer  protection 
afforded  by  domestic  laws  should  be  available  to  all  citizens,  and  that  U.S. 
exporters  should  not  be  encouraged  to  avoid  social  responsibilities  when 
exporting.  Further,  they  voiced  concern  about  potential  health  hazards  to 
U.S.  workers  employed  in  the  manufacture  of  products  for  export  when  the 
production  of  these  is  banned  for  use  in  the  United  States. 
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It  should  be  noted  that  no  comments  were  received  through  this  process  from 
consumer,  environmental  and  health  groups.  However,  in  consultation  meetings 
held  by  the  HSEP  Working  Group,  organizations  of  these  types  generally 
expressed  strong  support  for  continued  constraints  on  hazardous  substances 
exports,  and  in  many  cases  urged  that  the  constraints  be  considerably 
strengthened. 

Business  Suggestions.  Several  of  the  views  contained  suggestions  which  some 
exporters  felt  would  minimize  the  negative  effects  of  present  laws  and 
regulations  on  their  international  business.  The  following  are 
representative  of  these  suggestions: 

o  Permit  the  export  of  human  drugs  not  approved  by  the  FDA  if  they:  are 
labeled  for  export;  accord  to  the  specifications  of  the  foreign 
purchasers;  are  not  in  conflict  with  the  laws  of  the  importing 
country;  and  are  not  sold  or  offered  for  sale  in  the  United  States. 

o  Undertake  a  review  and  analysis  (by  either  the  HSEP  Working  Group  or 
any  other  task  force  on  export  policy)  of  not  only  the  various  agency 
export  statutes  but  also  the  nature  of  the  incentives  and  the 
disincentives  to  export  under  current  law  and  prospective  changes. 
The  group  should  suggest  what  changes,  if  any,  should  be  made  in  the 
individual  laws. 


Current  Status  and  Continuing  Developments 

In  February  1980,  a  bill  (H.R.  6587)  was  introduced  to  amend  the  Export 
Administration  Act  of  1979  to  restrict  the  export  of  hazardous  substances. 
As  originally  written,  the  bill  would  prohibit  the  export  of  products  whose 
sale  is  regulated  under  the  various  domestic  laws,  unless  it  is  permissible 
to  sell  the  products  in  the  United  States.  In  addition,  no  product  could  be 
exported  if  its  sale  domestically  was  subject  to  registration,  licensing,  or 
use  requirements  imposed  by  various  laws,  unless  the  sale  of  the  good  in  the 
importing  country  is  subject  to  restrictions  comparable  to  those  in  the 
United  States.  As  exceptions  to  these  provisions,  export  licenses  could  be 
issued  on  a  limited  basis  if  both  the  Secretary  of  Commerce  and  the  head  of 
the  agency  limiting  the  substance  concurred,  once  a  variety  of  criteria  were 
met,  including  proof  that  the  government  of  the  importing  country  had 
requested  the  product;  that  the  applicant  had  fully  informed  the  government 
and  consignee  involved;  and  that  the  potential  benefits  of  the  intended 
regulation  outweighed  the  possible  hazards.  This  regulation  would  also 
pertain  to  exporting  an  ingredient  of  a  hazardous  product,  and  all  of  these 
exports  must  adhere  to  U.S.  labeling  requirements. 

New  requirements  may  entail  additional  manpower  and  paperwork,  which  may 
create  an  additional  cost  burden  to  the  exporter  and  to  the  federal 
government.  As  an  example,  and  considering  onl*  the  administrative  issues, 
the  initial  version  of  H.R.  6587  could  create  a  number  of  procedural  and 
administrative  difficulties.  It  would  require  active  intervention  by  both 
the  U.S.  and  foreign  government  involved  in  each  regulated  export  sale. 
Under  the  bill's  provisions,  administration  of  export  controls  would  become 
more  complex,  given  that  approval  of  an  export  license  would  reguire  the 
concurrence  of  the  Secretary  of  Commerce  and  the  regulating  agency. 
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Administration  Actions  —  Past,  Present  and  Future.  The  Administration  has 
encouraged  the  efforts  of  the  HSEP  Working  Group  to  develop  a  consistent 
approach  to  dealing  with  hazardous  substances  exports.  At  the  same  time,  it 
has  sought  to  ensure  that  the  measures  proposed  by  the  Working  Group  not 
create  any  additional  unnecessary  disincentives  to  exports.  The  fact  that 
the  Working  Group  has  labored  for  two  years  and  has  revised  its  report  at 
least  five  times  is  an  indication  of  the  serious  intent  of  the  Administration 
to  avoid  placing  unnecessary  burdens  on  exports.  Initially  proposed  measures 
have  been  modified  and  reworked  during  the  past  two  years  to  encompass  only 
those  deemed  essential  for  the  control  of  more  clearly  defined  hazardous 
substance  exports. 

To  ensure  adequate  opportunity  for  private  sector  input  into  the  policy 
formulation  process,  USTR  and  the  Commerce  Department  sponsored  a  meeting  on 
July  15  between  certain  industry,  agriculture  and  labor  interests  and  the 
Office  of  Consumer  Affairs  and  CEQ  to  discuss  the  draft  HSEP.  A  number  of 
comments  were  made  and  concerns  expressed  about  the  draft  policy.  OCA  and 
CEQ  have  indicated  that  any  legitimate  concerns  and  comments  expressed  by 
these  potentially  impacted  interests  will  be  considered  before  the  policy  is 
made  final. 

Concurrent  with  the  development  of  the  Hazardous  Substances  Export  Policy, 
the  Administration  will  continue  to  work  with  U.S.  exporters  and  Congress  to 
ensure  that  actions  taken  under  the  policies  are  balanced  and  consistent  with 
national  objectives  of  consumer  health  and  safety,  environmental  protection 
and  export  expansion,  as  well  as  relevant  foreign  policy  considerations.  The 
Administration  will  also  continue  to  pursue,  through  multilateral  and 
unilateral  channels,  better  international  cooperation,  understanding  and 
education  regarding  the  sale,  use  and  export  of  hazardous  substances  in  and 
to  all  countries. 


. 
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CHAPTER  8.  TAXATION  OF  FOREIGN  EARNED  INCOME 


Definition  of  the  Potential  Disincentive 


The  United  States  is  the  only  major  industrialized  country  which  taxes  on  the 
basis  of  citizenship  as  opposed  to  residence  or  domicile.  From  the  first 
Revenue  Act  of  1913,  American  citizens,  wherever  residing,  have  been  taxed  on 
their  worldwide  income.  They  have  been  allowed,  since  1918,  a  credit  for 
foreign  income  taxes  paid.  The  Task  Force  on  Taxation  of  the  President's 
Export  Council,  reflecting  views  widely  held  in  the  business  community, 
reported  on  December  5,  1979  that  the  difference  in  tax  treatment  between 
American  citizens  working  overseas  and  their  counterparts  from  competing 
industrial  nations  is  discouraging  many  Americans  from  taking  foreign 
assignments  and  encouraging  their  replacement  by  citizens  of  other  countries. 

Our  major  trading  partners  exempt  from  taxation  all  or  many  of  their 
nationals  who  reside  abroad.  Therefore,  the  U.S.  tax  liability  of  Americans 
working  overseas  often  makes  it  more  costly  to  hire  Americans.  It  is  argued 
that  U.S.  companies  which,  nevertheless,  choose  to  hire  Americans  because  of 
their  technical  expertise  and  reliability,  risk  losing  contracts  for  overseas 
projects  because  of  the  higher  compensation  costs,  and  U.S.  exports  are 
lost.  If  U.S.  companies  hire  nationals  of  other  countries  instead  of 
Americans  they  may  gain  the  contracts,  but  the  valuable  follow-up  exports  of 
capital  equipment  and  replacement  parts  is  often  lost,  because  foreign 
nationals  tend  to  specify  more  familiar  foreign  products  and  suppliers. 

In  adopting  the  Task  Force  report,  the  President's  Export  Council  stressed 
the  need  to  eliminate  the  preeminence  of  tax  considerations  in  management 
decisions  whether  to  employ  Americans  or  non-Americans  in  overseas 
positions.  The  United  States  competes  abroad  through  private  sector 
companies  whose  employment  decisions  should  not  be  determined  by  tax 
considerations. 

The  impact  of  the  current  method  of  taxing  overseas  Americans  is  most 
frequently  identified  as  critical  for  personnel  of  U.S.  engineering  and 
construction  firms  competing  for  contracts  in  developing  nations.  Personnel 
of  U. S. -controlled  foreign  subsidiaries  also  report  adverse  effects,  as  do 
Americans  throughout  the  world  who  influence  foreign  procurement  decisions, 
or  perform  after-sales  services.  A  variety  of  foreign  operations  by  American 
companies  tends  to  create  exports  from  the  United  States;  some  U.S.  companies 
feel  they  can  be  more  successful  in  these  beneficial  foreign  operations  if 
they  are  able  to  use  American  employees  rather  than  foreign  employees  without 
having  U.S.  tax  laws  make  this  practice  more  costly  for  them. 


Statutory  Authority  and  Policy  Objectives 

This  section  describes  the  changes  in  the  amount  of  foreign  earned  income 
which  could  be  excluded  from  U.S.  taxable  income.  The  primary  objective  of 
the  successive  reductions  in  the  value  of  the  exclusion  has  generally  been  to 
reduce  disparities  between  resident  and  nonresident  U.S.  taxpayers,  and  to 
prevent  abuses.  The  most  recent  change,  in  1978,  replaced  the  exclusion,  for 
most  Americans  overseas,  with  a  series  of  deductions  for  added  living  costs. 
This  change  reflected  the  view  that  in  many  cases  added  compensation  for 
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overseas  employment  did  not  result  in  real  economic  preferences  for  work 
abroad,  but  was  necessary  to  offset  the  very  high  costs  and  adverse 
circumstances  encountered  overseas. 

In  1926,  concerned  that  worldwide  taxation  of  American  citizens  was  impairing 
the  ability  of  their  U.S.  employers  to  compete  abroad.  Congress  passed  the 
"earned  income  exclusion."  The  Revenue  Act  of  1926  allowed  a  U.S.  citizen 
who  lived  outside  the  United  States  for  more  than  six  months  to  exclude  from 
his  taxable  income  all  income  earned  while  resident  abroad.  (P.L.  69-20, 

Sec.  213(b) (14).)  In  1942  Congress  limited  eligibility  for  the  earned  income 
exclusion  to  those  Americans  who  could  show  a  "bona  fide"  residence  in  a 
foreign  country  for  an  entire  tax  year.  Congress  again  amended  the 
eligibility  requirements  in  1951,  extending  eligibility  for  the  foreign 
earned  income  exclusion  to  include  Americans  who  could  establish  that  they 

had  been  physically  present  in  a  foreign  country  for  17  out  of  18  consecutive 
months. 


In  1953,  primarily  in  response  to  abuses  of  certain  entertainers  and  others 
living  abroad,  Congress  established  a  limit  on  the  amount  of  the  earned 
income  exclusion  for  the  first  time  since  its  inception  in  1926.  Persons 
eligible  by  virtue  of  their  physical  presence  in  a  foreign  country  could 
exclude  from  U.S.  taxation  up  to  $20,000  of  the  income  they  earned  while 
abroad.  Bona  fide  residents  of  foreign  countries  remained  eligible  for  the 
unlimited  exclusion. 


The  Revenue  Act  of  1962  limited  the  foreign  earned  income  exclusion  to 
$20,000  a  year  for  the  first  three  years  of  bona  fide  foreign  residence  and 
$35,000  a  year  thereafter.  In  1964,  the  $35,000  maximum  exclusion  was 
reduced  to  $25,000.  A  $20,000  ceiling  was  maintained  for  bona  fide  foreiqn 
residents  of  three  years  or  less  and  Americans  present  abroad  for  17  out  of 
18  consecutive  months. 


Despite  these  limits,  Americans  employed  abroad  during  the  1950's  and  1960's 

were  generally  exempt  from  U.S.  taxation  because  the  $25,000  maximum 

exclusion  was  greater  than  the  typical  salary  of  an  American  engineer, 

manager,  or  sales  representative.  During  the  1960's  and  early  1970's, 

sa  anes  increased  with  inflation  and  the  overseas  allowances  paid  by 

employers  to  compensate  for  high  foreign  living  costs  rose  even  faster;  in 

many  cases  the  $20,000  or  $25,000  exclusion  was  less  than  amounts  received  by 

Americans  for  foreign  employment.  Income  above  the  excludable  amount 

remained  subject  to  U.S.  tax  at  lower  rate  brackets,  however,  and  foreign 

noneLJ^  ?  .  ,  credited  dollar-for-dollar  against  the  remaining 

non  exempt  portion  of  foreign  income. 

The  tax  treatment  of  many  overseas  Americans  was  affected  by  several  Tax 

ZsL  hT  ln  T*  h°ldin9  that  allowa"ces  provided  by  employers  for 

The S act ual Cf ore ian  co"st  ^  ^  includabl*  taxable  income, 

decisions  T  a  employer-provided  housing  must,  according  to  these 

decisions,  be  claimed  as  income,  rather  than  the  fair  market  value  of 
comparable  housing  in  the  United  States.  alUe  1 
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Significant  changes  in  the  tax  treatment  of  U.S.  citizens  employed  abroad 
were  also  made  by  Congress  in  the  Tax  Reform  Act  of  1976.  In  addition  to 
reducing  the  amount  of  foreign  earned  income  which  overseas  Americans  could 
exclude  from  taxation  by  the  United  States  to  $15,000,  the  1976  Act  made 

other  changes  which  reduced  the  overall  tax  saving  to  be  derived  from  the 
exclusion  available  under  prior  law.  First,  additional  income  beyond  the 
exempt  income  was  made  subject  to  U.S.  tax  at  the  higher  rate  brackets. 
Second,  foreign  taxes  paid  on  the  excluded  portion  could  no  longer  be 
credited  against  U.S.  tax  liability.  Third,  if  payment  of  the  foreign  earned 
income  tax  were  made  outside  the  country  where  earned,  as  a  method  of 
avoiding  taxes  in  the  host  country,  the  benefit  of  the  exclusion  could  be 

lost. 

The  reason  given  for  these  provisions  of  the  Tax  Reform  Act  of  1976,  as 
explained  by  the  Joint  Committee  on  Taxation,  was  to  eliminate  what  Congress 

perceived  to  be  certain  unintended  consequences  of  prior  law.  For  example, 

the  allowance  of  a  foreign  tax  credit  for  foreign  taxes  paid  on  the  excluded 
income  enabled  the  expatriate  also  to  reduce  his  U.S.  taxes  on  other  foreign 
income.  The  reason  given  by  the  Joint  Committee  for  not  completely  phasing 
out  the  exclusion  was  "so  that  the  competitive  position  of  U.S.  firms  abroad 
is  not  jeopardized." 

The  combination  of  the  Tax  Court  decisions  and  the  Tax  Reform  Act  of  1976 
sharply  increased  the  tax  liability  of  many  Americans  overseas,  prompting  an 
intensive  campaign  for  legislative  relief.  U.S.  corporations,  competing  for 
engineering  and  construction  work  in  the  oil-rich,  low-tax  Middle  Eastern 
countries,  strongly  opposed  the  new  legislation.  The  principal  arguments 
they  presented  in  defense  of  preserving  or  improving  the  status-quo  prior  to 
1976  were  summarized  in  a  report  prepared  for  the  Department  of  Commerce  by 
Mr.  Roy  Blough  entitled,  "U.S.  Policy  Toward  Taxation  of  Foreign  Earnings  of 
U.S.  Citizens",  published  in  August  1978. 

The  Conference  Committee  Report  on  the  1976  Tax  Reform  Act  indicated  an 
expected  revenue  gain  of  $44  million  in  1977  and  $38  million  thereafter  as  a 
consequence  of  these  changes  in  taxation  of  overseas  Americans.  A  1976 
Treasury  study  based  on  1961  tax  returns  initially  estimated  that  the  changes 
in  Section  911  would  contribute  annually  about  $45  million  of  additional 
revenue.  However,  in  1977  Treasury  made  a  further  study  of  the  revenue 
effects  of  the  1976  changes  in  expatriate  taxation.  On  the  basis  of  special 
tabulations  of  1975  returns,  the  Treasury  revised  its  estimate  of  the 
increased  tax  burden  on  Americans  working  abroad  upward  to  $318  million, 
based  on  the  incomes  of  approximately  150,000  taxpayers,  at  estimated  1977 
income  levels.  The  tax  effects  of  the  changes  which  the  Tax  Reform  Act  of 
1976  made  in  expatriate  compensation  would  have  been,  therefore,  much  greater 
than  members  of  Congress  anticipated. 

Congress  responded  to  the  concern  that  the  large  and  previously  unexpected 
increases  were  applicable  retroactively  by  passing  Public  Law  95-30,  "The  Tax 
Extension  Act  of  1977"  which  postponed  the  effective  date  of  the  Tax  Reform 
Act  changes  in  the  earned  income  exemption  to  January  1,  1977. 

In  March  1977,  the  House  Ways  and  Means  Committee  Task  Force  on  Foreign 
Source  Income  recommended  the  repeal  of  the  Section  911  exclusion  of  income 
earned  abroad  and  its  replacement  with  a  deduction  for  certain  educational 
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expenses,  either  provided  in  kind  or  reimbursed  by  the  employers,  and  an 
exclusion  of  the  value  of  employer-supplied  "municipal- type  services."  The 
Task  Force  also  recommended  that  the  Section  912  exclusion  of  all  statutory 
allowances  given  to  civilian  employees  of  the  United  States  Government  be 

replaced. 

At  the  beginning  of  1978,  the  Administration  submitted  proposed  legislation 
to  Congress  that  would  have  replaced  the  Section  911  earned  income  exclusion 
with  a  new  system  of  deductions  for  certain  expenses  incurred  for  housing, 
education  and  home  leave  travel.  The  Administration  proposal  would  have  also 
broadened  the  conditions  under  which  housing  and  meals  furnished  in  a  camp  or 
barracks  or  similar  compound  would  be  excludable  from  income,  provided  they 
were  furnished  in  the  general  vicinity  of  the  business  premises  of  the 
employer  or  in  a  place  where  adequate  alternative  meals  and  lodging  were  not 
available.  The  Administration's  proposal  was  generally  overtaken  by  a  series 
of  more  liberal  bills  introduced  during  the  2nd  session  of  the  95th  Congress, 
a  composite  of  which  provided  the  substance  of  the  Foreign  Earned  Income  Act 
of  1978. 

In  1978,  the  current  law  was  enacted  .  It  eliminated  the  general  exclusion 
from  income  previously  allowed.  A  $20,000  exclusion  was  provided  for  those 
living  in  remote  camps,  subject  to  several  restrictions.  For  other  U.S. 
citizens  abroad,  a  system  of  special  deductions  for  extraordinary  expenses 
was  instituted.  A  summary  of  these  provisions  appears  in  Annex  A  to  this 
chapter. 


Administration  of  Policies  and  Law 


On  May  9,  1979,  the  Treasury  issued  proposed  regulations  to  implement  the 
Foreign  Earned  Income  Act  of  1978.  A  public  hearing  on  the  regulations  was 
held  on  August  28,  1979. 

The  general  view  of  the  overseas  business  community  was  that  the  proposed 
regulations  governing  the  Section  911  "camp  exclusion"  were  too  restrictive. 
In  December  1979  the  Task  Force  on  Taxation  of  the  President's  Export  Council 
made  the  following  recommendations  regarding  the  proposed  regulations 
implementing  the  Foreign  Earned  Income  Act  of  1978: 

"Regulations  and  interpretations  in  force  under  the  current  tax  law 
concerning  Americans  living  in  camps  in  hardship  areas  (Section  911) 
should  be  simplified  and  made  less  restrictive,  in  keeping  with  the 
intent  of  Congress." 

The  current  tax  law  concerning  allowances  to  employees  for  excess  living 
costs  incurred  while  living  abroad  (Section  913)  should  be  interpreted  in 
the  least  restrictive  and  simplest  manner." 

Treasury  modified  important  elements  of  the  Section  911  regulations  in 
response  to  industry  criticisms  and  on  December  31,  1979  issued  them  as 
temporary  and  proposed  regulations.  The  Internal  Revenue  Service  and 
Treasury  Department  are,  at  present,  reviewing  these  temporary  and  proposed 
regulations  under  Section  911  and  Section  913.  With  the  benefit  of 
substantial  written  and  oral  public  comments,  this  review  will  seek  to  assure 
that  the  final  regulations  are  consistent  with  the  legislative  changes 
enacted  by  the  Congress  in  1978. 
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Taxation  of  Foreign  Earned  Income  - International  Comparison 

The  expatriate  taxation  systems  of  our  major  trading  partners  are  summarized 
in  Annex  B  (to  this  chapter)  from  an  analysis  of  foreign  laws  which  Treasury 
published  in  a  January  24,  1980  study,  Equitable  Treatment  of  Americans 
Living  Abroad.  A  comparison  of  the  tax  systems  of  Canada,  France,  Germany, 
Japan,  Britain  with  the  United  States'  system  of  expatriate  taxation  reveals 
the  United  States  to  be  unique  in  generally  taxing  the  foreign  earned  income 
of  its  non-resident  citizens.  Other  countries  often  tax  foreign  earned 
incomes  of  individuals  who  have  their  domicile  at  home.  However,  they 
typically  provide  special  tax  relief  to  those  who  work  abroad.  For  example, 
when  a  Japanese  works  outside  the  country  but  retains  a  domicle  in  Japan,  he 
is  not  taxed  on  the  special  allowances  paid  him  to  compensate  for  higher 
price  levels  abroad  or  to  compensate  for  extra  costs  incurred  to  maintain  his 
living  standard.  In  some  cases,  this  relief,  as  in  the  U.S.  approach, 
removes  from  the  tax  base  extra  costs  incurred  abroad.  Special  exemptions 
are  often  provided  for  certain  occupations  and  locations. 


Evidence  of  the  Export  Disincentive 

Summary  of  Private  Sector  Views.  The  rationale  for  the  current  system  of 
taxing  foreign  earned  income  by  the  United  States  is  little  understood  and 
accepted  by  U.S.  exporters.  Their  views,  as  expressed  by  responses  to  the 
April  1980  Federal  Register  request  (45  Fed.  Reg.  28,387  (1980))  by  the 
International  Trade  Administration  for  information  on  export  promotion  and 
potential  export  disincentives  and  the  Taxation  Conference  held  by  the 
Department  of  Commerce,  indicate  that  the  complexity  of  the  present  system  of 
taxing  Americans  working  overseas  and  its  differential  impact  (which  depends 
on  individual  income  level,  allowances  claimed  and  characteristics  of  the 
foreign  system  of  taxation)  is  perceived  as  contradictory  to  an  avowed  export 
promotion  policy.  Public  comments  and  submissions  reveal  that  overseas 
Americans,  as  well  as  U.S.  companies  which  employ  them,  do  not  envision  the 
problem  of  expatriate  taxation  as  one  of  tax  equity  between  Americans  working 
at  home  and  abroad.  For  them,  the  paramount  issue  is  equity  with  their 
foreign  counterparts,  who  are  unmistakably  provided  with  a  tax  incentive  to 
work  abroad,  because  they  are  generally  not  taxed  by  their  home  country  on 
their  income  earned  while  resident  abroad. 

Private  sector  responses  indicate  that  the  present  method  of  taxing  overseas 
Americans  has  a  significant  adverse  impact  on  their  overseas  business 
operations,  affecting  their  revenues,  exports  and  employment.  American 
companies  indicate  that  the  extra  tax  burden  which  their  overseas  American 
employers  encounter  produces  the  following  adverse  consequences: 

o  American  companies  lose  contracts  because  the  added  tax-equalization 
costs  either  make  them  non-competitive  or  the  absence  of  American 
representatives  and  marketing  personnel  in  key  markets  hinders  the 
effort  to  identify  and  clinch  export  opportunities. 

o  U.S.  service  companies  which  are  able  to  replace  Americans  with 
locals  or  third  country  nationals  are  able  to  submit  competitive  bids 
and  win  overseas  contracts.  However,  the  reduced  presence  of 
American  managers  and  engineers  affects  procurement  and  specification 
policies  for  the  overseas  project,  and  limits  the  potential  for  a 
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large  amount  of  U.S.  follow-on  equipment  and  materials  which  are  used 
to  complete  the  project.  Non-American  managers  and  engineers  are  not 
as  likely  to  be  familiar  with  and  as  inclined  to  use,  American 
specifications,  materials  and  equipment. 

o  When  U.S.  firms  lose  business  abroad,  because  they  employ  Americans 
and  factor  tax  equalizations  costs  in  their  bids  and  prices,  jobs  and 
tax  revenues  are  lost.  The  loss  of  merchandise  exports  which  are 
customarily  associated  with  the  performance  of  services  abroad  means 
additional  lost  domestic  profits,  employment  and  tax  revenues. 

o  As  indicated  by  the  March  1972  U.S.  Department  of  Commerce  study 

entitled,  "Policy  Aspects  of  Foreign  Investment  by  U.S.  Multinatonal 
Corporations,"  nearly  one-fourth  of  total  U.S.  exports  were  purchased 
by  the  foreign  subsidiaries  (and  affiliates)  of  U.S.  corporations. 

The  reduction  of  American  working  for  U.S.  manufacturing  subsidiaries 
abroad  may  reduce  this  "pull  through"  effect  on  U.S.  exports. 

o  American  companies  operating  abroad  sometimes  acquire  or  develop 
valuable  technology  in  the  course  of  their  foreign  operations.  If 

this  technology  is  in  the  hands  of  foreign  employees,  it  is  more 
likely  to  be  lost  as  these  employees  move  to  foreign-owned  companies 

than  would  be  the  case  if  the  technology  is  in  the  hands  of  the 

American  employees. 

Comment  received  from  trade  associations,  companies  and  individuals  indicates 
that  the  tax  treatment  of  overseas  Americans  is  perceived  by  the  U.S. 
business  community  as  a  major  disincentive  to  international  competitiveness. 
Expatriate  taxation  was  by  far  the  item  most  frequently  identified  as  an 
export  disincentive  in  the  responses  to  the  April  29  request  of  the 
International  Trade  Administration  for  information  on  export  promotion  and 

potential  disincentives  to  exports  (45  Fed.  Reg.  28,387  (1980)). 

Many  have  criticized  the  current  law  because  it  imposes  burdensome  record 
keeping  and  substantiation  requirements  on  both  expatriate  taxpayers  and 
their  employers,  resulting  in  additional  fees  for  professional  services  and 
greater  auditing  complexities.  The  six  separate  steps  which  are  needed  to 
calculate  the  housing  deduction  are  described  in  Annex  C  to  this  chapter.  The 
present  system  has  also  been  criticized  as  providing  a  much  smaller  overall 
tax  benefit  than  the  actual  expenses  incurred  by  or  on  behalf  of  the  taxpayer 
for  these  costs. 

Numerous  trade  organizations  and  companies  have  expressed  the  view  that  the 
recent  changes  in  the  method  of  taxing  overseas  Americans  constitutes  an 
impediment  to  their  export  effort.  A  survey  of  U.S.  corporate  executives, 
undertaken  by  the  International  Management  and  Development  Institute, 
identifies  Sections  911—913  as  the  number  one  disincentive  to  "keeping 
competitive  in  the  world  market  place."  The  U.S.  and  Overseas  Tax  Fairness 
Committee,  an  organization  of  participating  members  of  the  National 
Constructor's  Association,  Consulting  Engineers  Council,  and  other 
construction  and  engineering  trade  associations,  have  documented  cases  of 
withdrawal  of  American  engineers,  project  managers  and  sales  personnel  from 
overseas  assignments  and  their  replacement  with  foreign  nationals. 
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The  most  strongly  argued  point  in  favor  of  employment  of  U.S.  citizens  abroad 
concerns  the  impact  Americans  have  on  the  export  of  U.S.  goods  and  services, 
by  influencing  the  purchase  of  machinery,  equipment,  and  professional 
services.  Persons  in  positions  to  exercise  such  influence  include,  among 

others,  those  engaged  in  wholesale  and  retail  distribution  of  imported  goods, 
consultants  and  advisers  to  governments,  and  employees  of  foreign 

corporations.  Proponents  of  this  view  stress  the  influential  role  of 
engineering  and  construction  contractors  and  advisors  on  projects  requiring 
machinery,  equipment  and  supplies  not  available  in  the  host  country.  The 
specification  or  direction  of  purchases  from  the  United  States  gives  export 
opportunities  to  U.S.  businesses.  They  also  point  out  that  Americans  who  are 
not  engaged  in  export-related  activities  may  nonetheless  improve  U.S. 

economic  relations  by  increasing  familiarity  with  U.S.  life  style,  goods  and 
technology. 

A  number  of  private  companies  responding  to  the  April  29,  1980  request  of  the 
International  Trade  Administration  for  information  on  export  disincentives 
reported  that  there  is  a  connection  between  overseas  development  projects  and 
U.S.  exports.  The  following  examples  are  illustrative  of  these  responses: 

The  Guy  F.  Atkinson  Company  of  San  Francisco,  which  undertakes  major 
overseas  engineering  and  construction  projects,  such  as  highways, 
tunnels,  dams  and  powerhouses,  has  studied  the  procurement  history  of 
its  overseas  projects  from  1961  to  1978.  Total  purchases  in  the  U.S. 
of  plant,  equipment,  spare  parts,  tires,  supplies,  U.S.  payroll 

returned  to  U.S.,  home  office  charges  against  the  projects,  and 
profits  returned  after  payment  of  foreign  income  taxes  totalled 
$563,840,000  or  37.4%  of  total  project  revenue  gained  from  18  heavy 
construction  projects  which  typify  the  kinds  of  projects  many  U.S. 
contractors  compete  for  overseas.  The  Guy  F.  Atkinson  company 
concluded  in  its  analysis  that  "for  every  dollar  of  contract  value 
(sales)  somewhere  between  35%  and  45%  of  that  value  returns  to  the 
United  States  in  U.S.  dollars." 

—  A  study  submitted  by  the  Associated  General  Contractors  reviews  the 
contract  value  and  equipment  purchases  of  numerous  international 
construction  contracts.  It  estimates  that  a  minimum  of  50%  of 
overseas  contract  value  is  directly  brought  back  into  the  U.S. 
economy  to  pay  for  U.S.  merchandise  and  services.  This  percentage  is 
reported  to  apply  to  most  highway  and  heavy  construction  as  well  as 
some  building  construction.  "For  other  building  construction,  the 
amount  returned  may  be  as  high  as  seventy-five  percent."  Cases  of 
six  contractors,  which  undertook  major  projects  overseas,  are 
submitted  to  support  this  contention.  One  such  case  illustrates  the 
relation  between  overseas  business  and  U.S.  exports  described  in  the 
AGC  response. 

"Contractor  A  has  a  total  construction  volume  of  Mideast  work  of 
$240  million,  of  which  $130-140  million  was  processed  from  the 
middle  of  1974  to  the  end  of  1976  (30  months)  .  A  total  of  10 

different  construction  projects  are  included  in  these  figures. 
Of  the  $140  million,  nearly  $52  million  was  allocated  for  the 
purchases  of  U.S.  goods  and  services.  Specific  purchase  amounts 
ranged  from  contracts  worth  $20  million  to  firms  in  one  state  to 
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a  contract  worth  $1,200  to  a  firm  in  another  state.  Companies  in 
a  total  of  37  states  benefitted  from  this  one  contractor's  volume 
of  work  in  the  Mideast.  In  addition,  another  $6.5'  million 
represents  salaries  paid  in  the  U.S.  for  Saudi-based  employees. 
In  other  words,  approximately  42%  of  the  total  dollar  volume  of 
the  contract  for  these  30  months  was  directly  placed  back  into 
the  U.S.  economy . " 

The  Ralph  M.  Parsons  Company  of  Pasadena,  California  reported  that 
two  major  construction  projects  in  the  Middle  East  for  which  they  did 
the  engineering  and  design  work  overseas  prior  to  1976  represented 
$73,850,251  in  orders  for  U.S.  equipment  placed  in  1976  and  orders 
for  $11,831,042  worth  of  U.S.  equipment  placed  in  the  first  quarter 
of  1977.  The  total  planned  purchases  of  U.S.  materials  and  equipment 
for  the  two  projects  was  approximately  $254  million  as  of  April  26, 
1977. 

Another  U.S.  company  submitted  an  analysis  of  its  bids  for  25 
construction  projects  for  a  total  of  $1.3  billion.  These  would  have 
required  $367,594  worth  of  goods  and  services  which  were  to  have  been 
purchased  in  the  United  States. 

Consulting  Engineers  of  Kansas  City,  Missouri  which  has  an 
engineering  and  design  subsidiary  in  Saudi  Arabia  also  reported  that 
bids  for  contracts  on  the  following  projects  could  not  be  submitted 
"because  of  lack  of  American  personnel  to  do  design  engineering  (in 
Saudi  Arabia)":  an  $800,000  water  and  wastewater  project,  a  $280,000 
gas  turbine  design  project,  and  a  $1,000,000  project  to  supply 
consulting  services  to  an  electricity  corporation.  Consulting 
Engineers  reported  that,  "Over  90  percent  of  the  non-U. S.  consultants 
will  not  specify  U.S.  goods."  Therefore,  the  personnel-related 
inability  to  bid  on  these  significant  design  contracts  described 
above  represents  an  important  loss  of  U.S.  material  and  equipment 
exports. 

An  American  commercial  executive,  who  has  travelled  widely  since  the 
enactment  of  the  Foreign  Earned  Income  Act  of  1978  reports  that, 
"American  executives  such  as  managing  directors,  purchasing  agents, 
procurement  officers  and  operating  personnel  are  being  replaced  by 
individuals  from  Europe  and  the  Scandinavian  countries.  U.S.  firms 
cannot  afford  to  pay  the  salaries  required  by  U.S.  citizens,  to  make 
up  for  the  added  tax  burden  or  to  pay  employees  a  rebate  on  added 
taxes  over  and  above  what  they  would  pay  in  taxes  if  they  resided  in 
the  U.S."  Examples  he  cites  include  the  following:  1)  one  of  the 
largest  Middle  Eastern  airlines  has  recently  replaced  their  U.S. 
procurement  officer  with  a  foreign  national.  "I  had  made  regular  and 
successful  (commercial)  contacts  with  the  former  officer,  however,  in 
calling  on  the  new  officer  I  was  informed  that  I  no  longer  need  to 
call  on  them.";  2)  One  of  the  largest  construction  companies  in  the 
world  is  a  U.S.  firm,  which  has  recently  replaced  their  American 
purchasing  agent  for  the  area  with  a  U.K.  national.  "Sales  to  this 
U.S.  company  of  our  products  have  suddenly  ceased."  The  executive 
reported  that  he  expects  difficulties  for  his  firm's  export  effort. 

The  task  of  merchandizing  my  firm's  products  will  not  be  easy  since 
I  won't  be  dealing  with  very  many,  if  any,  Americans." 
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Another  U.S.  firm  based  in  Boston  reports  a  loss,  in  the  past  few 
years,  of  four  major  projects  in  the  Middle  East  with  total 
engineering  fees  in  excess  of  $10  million  because  of  the  inability  to 
compete  financially  with  British  and  other  foreign  companies.  "The 
major  element  of  the  difference  by  far  was  our  need  to  include  tax 
reimbursement  and  tax  on  tax  reimbursement  for  not  only  salaries  but 
also  housing,  living  and  schooling  costs." 


Another  U.S.  company  is  a  partner  with  a  German  joint  venturer  on  a 
$1.3  billion  petrochemical  plant,  being  built  in  Basrah,  Iraq.  He 
writes,  "I'm  sure  taxes  had  much  to  do  with  the  Company  taking  a 
partner.  Twelve  to  fourteen  European  and  one  Pakistani 
sub-contractors  have  been  hired  thus  far.  I  think  that  if  even  50% 
of  that  work  and  of  the  sub-contractors  had  been  American,  that  money 
would  have  been  returned  to  the  American  economy.  Permanent  plant, 
equipment  and  material,  (has  been)  about  40%  American  and  the  balance 
from  elsewhere,  mostly  from  Germany." 

Another  American  company  reports  having  lost  a  three  year  old 
contract  in  Oman  because  they  were  unable  to  provide  American 
engineers  at  a  competitive  price.  "Now,  with  Oman  as  the  center  of 
U.S.  military  interest,  we  are  not  in  a  position  to  answer  many  vital 
technical  questions  addressed  to  us  by  U.S.  Government  Defense 
Agencies  because  our  information  on  Oman  telecommunications  is  not 
current. " 


A  U.S.  consultant  to  the  national  telecommunications  administration 
of  Indonesia  reports  that  his  company  has  contracted  to  provide  four 
American  engineers  for  work  on  a  project  in  Jakarta  for  the  last  two 
years.  The  contract  is  now  up  for  renegotiation  and  expansion  into  a 
much  larger  effort,  perhaps  $6  million  dollars  over  four  years.  The 
client  has  insisted  that  American  satellite  communications  engineers 
continue  to  be  provided.  The  U.S.  consultant  states.  We  are  facing 
an  impossible  task  to  keep  the  price  competitive  when  we  have  to  take 
on  the  tab  to  pay  for  our  American  employees'  taxes.  Otherwise  why 
should  four  of  the  most  qualified  engineers  in  satellite 
communications  in  the  U.S.  take  their  families  to  live  in  Jakarta, 
when  they  could  work  very  comfortably  in  Maryland  for  COMSAT  or 
others  and  make  the  same  take-home  pay?" 

A  director  of  operations  for  a  U.S.  engineering  and  design  company  in 
Nigeria  reports  that  Nigerian  companies  often  prefer  to  contract  with 
firms  using  American  technicians  since  roost  of  the  Nigerian 
technicians  are  now  trained  in  the  United  States.  However,  his 
company  has  found  it  difficult  to  compete  on  a  price  basis.  He 
reports  that  as  a  result,  "our  staff,  which  in  1977  was  35  Americans, 
now  (in  1980)  is  down  to  two  Americans.  American  citizens  themselves 
no  longer  desire  to  go  to  Nigeria."  He  also  reports  that  his  company 
is  operating  as  advisor  to  the  Federal  Capital  Development  Authority 
which  is  building  the  new  Federal  Capital  at  Abuja.  The  capital 
equipment  for  the  first  phase  of  the  project  is  expected  to  run  close 
to  $36,000,000.  The  U.S.  Director  of  Nigerian  Operations  reports, 
"My  inability  to  recruit  American  equipment  specification  personnel 
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means  that  British  equipment  will  be  specified."  He  also  reports 
that  the  company  has  been  forced  to  hire  Englishmen  "where  we  would 
rather  use  Americans"  on  a  project  undertaken  for  the  Corps  of 
Engineers  in  the  Sinai.  "Although  the  salaries  (of  Americans)  appear 
substantial  at  first  blush,  when  the  staff  calculates  the  impact  of 
the  taxes  on  their  salaries,  they  find  that  they  will  be  making  less 
than  they're  making  in  the  States,  on  top  of  which  they'll  be  forced 
to  pay  for  education  of  their  children."  In  1979,  ten  Americans 
indicated  their  intention  to  resign  from  overseas  position  and  the 
company  has  felt  the  need  to  set  up  permanent  recruiting  posts  in  the 
Far  East  and  England. 

Evidence  of  experiences  of  individual  firms  operating  abroad 
highlights  the  relationship  between  the  American  companies,  which  are 
successful  in  marketing  their  technology  world-wide,  and  the  export 
sales  of  U.S.  equipment  manufacturers.  Much  of  the  information 
submitted  in  the  course  of  this  study  of  potential  export 
disincentives  suggested  that  successful  U.S.  bidders  for 
international  contracts  have  direct  control  over  the  selection  of 
facility  and  equipment  suppliers  or  are  likely  to  be  called  upon  to 
make  recommendations  in  this  area  for  the  client.  In  either  case  the 
likely  result  is  increased  U.S.  merchandise  exports. 

Many  reported  cases  also  indicated  that  a  prerequisite  to  winning  or 
fulfilling  an  overseas  project  is  the  presence  of  American  technical 
personnel.  A  review  of  individual  cases  indicates  that  the  inability 
to  maintain  one  or  more  Americans  in  key  positions  overseas  has 
diminished  or  impeded  the  ability  of  a  U.S.  company  to  win  and  to 
carry  out  a  contract.  Moreover,  in  reported  cases  where  companies 
have  employed  significant  numbers  of  non-American  employees  and 
subcontractors  to  carry  out  an  overseas  project,  a  major  factor 
cited  by  companies  in  their  decision  to  employ  non-Americans  was  the 
cost  of  equalizing  American  employees  for  U.S.  taxes  as  a  consequence 
of  the  Foreign  Earned  Income  Act  of  1978.  Many  companies  reported 
replacing  Americans  with  foreign  nationals  largely  for  tax  reasons 
and  notwithstanding  management  preferences  for  maintaining  an 
American  sales  or  technical  service  staff  in  the  field,  where 
contracts  are  won  and  procurement  decisions  are  made. 

The  impact  of  differences  between  the  U.S.  and  foreign  systems  for 
taxing  expatriates  has  been  quantified  in  an  analysis  undertaken  by 
the  Associated  General  Contractors  of  America  (AGC) .  The  AGO  studied 
a  recent  unsuccessful  bid  for  a  construction  project  in  the  $100 
million  range  in  Jordan,  financed  by  the  World  Bank.  A  contractor 
using  100  percent  British  mid-level  personnel  rather  than  Americans 
on  this  project  will  experience  a  cost  savings  of  2.8%,  an  amount 
which  could  exceed  expected  profit.  The  AGC  reported  that  "margins 
of  this  size  are  often  the  difference  between  an  award  (and  a  lost 
contract)  and  that  it  is  not  uncommon  under  international  competition 
to  find  several  bids  spread  within  this  range."  The  analysis 
concludes  that  approximately  75%  of  the  $28,187  direct  cost 
difference  between  using  a  British  and  American  employee  is  due  to 
tax  policies  and  only  25%  is  due  to  differences  in  base  salaries. 


8-11 


Views  Reported  by  the  U.S.  Foreign  Service  Posts.  Numerous  accounts  of  the 
experience  of  individual  firms  competing  overseas  have  been  reported  by  U.S. 
Foreign  Service  posts,  in  response  to  a  cable  soliciting  information  on 

potential  export  disincentives.  The  cases  reported  by  the  various  U.S. 
embassies  around  the  world  illustrate  the  relationship  between  the  presence 
of  Americans  in  key  commercial  and  technical  positions  overseas  and  the 
potential  for  U.S.  export  sales. 

The  American  Embassy  in  Venezuela  reported  that  the  Venezuelan 
Government  telecommunications  entity  CANTV  will  purchase  wire  valued 
at  up  to  $75  million  over  the  1980-85  period.  With  the  idea  of 

meeting  part  of  this  need  with  U.S.  exports,  the  resident  manager  of 
A7  Wire  Company  has  tried  for  months  to  get  two  specialized  U.S. 
engineers  assigned  to  Caracas  to  work  with  CANTV  officials  on 

specifications.  A7  Wire  has  not  assigned  the  American  specialists  to 
Caracas,  "due  to  the  high  total  cost  resulting  from  the  necessity  of 
tax  equalization  payments  to  compensate  for  the  effects  of  curent 
U.S.  tax  legislation".  According  to  the  resident  American  manager, 
European  and  Japanese  competition  are  under  no  such  constraint. 

The  American  Embassy  in  Venezuela  also  reported  on  a  project  to 

provide  approximately  80  foreign  engineers  for  five  years  to  the 

local  state-owned  steel  mill.  A  Japanese  firm  bid  about  $13 

million.  The  competing  U.S.  company  bid  about  $16  million.  A  high 
official  of  the  state-owned  steel  mill  stated  that  the  company  was 
"willing  to  pay  some  differential  for  U.S.  expertise,  but  not  the  23 
percent  represented  by  this  instance." 

The  U.S.  Embassy  in  Doha,  Qatar  reported  that  "the  sale  of  American 
products  has  been  hampered  by  the  inability  of  U.S.  firms  to  maintain 
personal  contact  with  Gulf  businessmen.  American  firms  that  are 

present  in  Qatar  rely  heavily  on  European  experts  in  order  to  cut 

costs.  This  severely  restricts  trade  opportunities."  Stressing  that 
"the  importance  of  personal  contact  cannot  be  overstated,"  the  U.S. 
Embassy  reported  several  factors  which  indicate  that  expatriate 
taxation  is  causing  U.S.  firms  to  lose  business.  Among  these  is  the 
fact  the  Japanese  have  stationed  Japanese  technicians  to  operate 
maintenance  facilities  in  the  country,  causing  American  vehicle 
manufacturers  to  lose  this  lucrative  market. 

The  U.S.  Embassy  in  Lagos,  Nigeria  reported  that  there  is  a  tendency 
for  British  nationals  with  North  Sea  experience  to  replace  American 
drilling  personnel  on  offshore  oil  rigs  because  of  the  tax  cost  of 
employing  Americans.  The  presence  of  Americans  in  the  Nigerian 
economy  in  these  specialized  jobs  is  important  for  U.S.  exports  of 
drilling  equipment  and  other  products  to  Nigeria,  since  Americans 
direct  purchases  to  the  United  States. 
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Economic  Studies  of  The  Relationship  between  Americans  Abroad  and  U.S.  Exports 

Caution  has  been  advocated  in  relating  individual  cases  of  lost  business, 
jobs  and  exports  to  changes  in  the  method  of  taxing  Americans  since  1975. 
Those  describing  the  competitive  impact  of  U.S.  taxation  on  firms  competing 
for  overseas  business  and  on  U.S.  exports  have  experienced  difficulty  in 
relating  microeconomic  facts  derived  from  the  experiences  of  individual  firms 
to  overall  export  performance. 

A  study  undertaken  by  Dr.  John  Mutti,  The  American  Presence  Abroad  and  U.S. 
Exports,  prepared  for  the  Office  of  Tax  Analysis,  U.S.  Treasury  Department  in 
October  1978,  uses  a  regression  model  and  cross-sectional  data  for  the  year 
1977  to  examine  the  impact  of  the  presence  of  Americans  overseas  on  U.S. 
exports.  Dr.  Mutti 's  analysis  is  based  on  1974  exports  for  14  categories  of 
manufactured  goods  exported  to  26  foreign  countries  and  on  1975  tax  data. 
The  particular  industries  chosen  were  intended  to  reflect  a  representative 
sample  of  U.S.  manufactured  goods  and  a  range  of  industries  with  both  strong 
and  weaker  U.S.  market-positions  worldwide.  Dr.  Mutti' s  study  attempts  to 
quantify  the  contribution  that  Americans  abroad  make  to  U.S.  exports,  while 
controlling  other  relevant  factors  affecting  export  patterns.  Variables 
which  reflect  the  U.S.  presence  in  a  given  country  were  selected.  These 
included  the  assets  of  controlled  foreign  subsidiaries  of  U.S.  manufacturing 
corporations  and  the  number  of  Americans  abroad. 

A  significant  relationship  between  the  presence  of  Americans  abroad  and  U.S. 
exports  was  determined  to  exist.  A  ten  percent  decrease  in  the  number  of 
Americans  abroad  was  estimated  by  Dr.  Mutti  to  result  in  a  decrease  of  five 
percent  in  the  value  of  U.S.  exports.  The  study  offers  tentative 
explanations  for  the  statistically  significant  relationship  between  the 
number  of  Americans  abroad  and  U.S.  exports.  First,  U.S.  presence  abroad  may 
be  regarded  as  altering  tastes  in  foreign  markets  in  favor  of  U.S.  goods. 
Second,  the  effective  price  of  U.S.  goods  for  foreign  buyers  includes  more 
than  U.S.  production  costs,  transportation  charges  and  import  levies.  An 
additional  information  cost  is  entailed  to  determine  the  quality  of  the  goods 
sold,  the  reliability  of  any  maintenance  service  to  be  provided,  the 
certainty  of  delivery  dates  specified,  etc.  The  presence  of  Americans  in  the 
foreign  market  serves  to  reduce  these  information  costs  and  thus  to  improve 
the  market  competitiveness  of  the  American  product. 

The  significance  of  Dr.  Mutti's  findings  has  been  the  subject  of  considerable 
controversy.  He  cautioned  that  his  results  were  preliminary  and  tentative  and 
advised  that  they  be  reviewed  using  more  recent  data.  Although  Dr.  Mutti's 
analysis  determined  that  a  reduction  in  the  number  of  U.S.  citizens  resident 
abroad  of  10  percent  would  result  in  a  5  percent  decline  in  U.S.  exports,  he 
also  said  that  such  "findings  do  not  have  a  clear  tax  policy  implication 
because"  his  analytical  model  "does  not  indicate  the  extent  to  which  any  tax 
increase  might  result  in  fewer  Americans  abroad".  He  found  that  the  supply 
elasticity  of  Americans  abroad  was  low  and  "therefore  any  tax  increase  is 
estimated  to  have  a  small  effect  on  the  number  of  Americans  working  abroad." 

The  impact  of  the  Foreign  Earned  Income  Act  of  1978  on  overseas  Americans  has 
more  recently  been  tentatively  studied  by  Chase  Econometric  Associates  in  a 
June  16,  1980  report,  Economic  Impact  of  Changing  Taxation  on  U.S.  Workers 
Overseas.  The  Chase  survey  indicated  that  of  the  13  firms  surveyed,  375 
employees  voluntarily  returned  home  in  1979  as  a  result  of  firms  reducing 
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their  complement  of  U.S.  workers  overseas.  They  also  reported  that  a  survey 
of  the  Chamber  of  Commerce  of  the  United  States  indicates  that  the  loss  of 
Americans  overseas  is  not  limited  to  the  construction  industry,  but  that 
foreign  sales  branches  of  U.S.  exporting  firms  also  reported  reductions  in 
the  staff  of  overseas  Americans  in  1979. 

The  Chase  survey  also  showed  that  the  decline  in  after-tax  income  of  U.S. 
construction  workers  overseas  for  ten  companies  was  $3,600.  A  similar  survey 
for  other  workers  overseas  showed  that  the  loss  for  five  companies  averaged 
about  $7,800.  The  study  indicated  that  the  impact  of  the  1978  law  varies 
from  country  to  country,  falling  most  heavily  on  workers  in  low-tax  countries 
who  often  need  large  allowances  to  compensate  for  the  lack  of  local  public 
services  and  amenities.  In  hypothetical  examples  of  Americans  living  in 
Mexico,  Japan,  Hong  Kong  and  Saudi  Arabia,  the  Chase  study  showed  that  the 
employee  in  Japan  and  Hong  Kong  would  be  better  off  under  the  1978  law  than 
the  1975  law,  but  that  the  employee  in  Saudi  Arabia  would  be  worse  off  and 
the  employee  in  Mexico  unaffected  under  the  1978  deductions  than  with  the 
$20,000  exclusion  of  prior  law. 


Private  Sector  Suggestions 

The  private  sector  comments  indicate  that  the  present  method  of  taxing 
overseas  Americans  involves  excessive  complexity  which  is  perceived,  in 
itself,  to  be  a  significant  disincentive  and  to  increase  operating  costs  for 
firms  wishing  to  assist  their  employees  in  preparation  of  tax  returns  and  in 
tax  planning.  Business  comment  proposed  that  the  present  Internal  Revenue 
Code  Section  911  exclusion  for  persons  in  camps  in  hardship  areas  be  replaced 
with  a  foreign  earned  income  exclusion  available  to  all  overseas  Americans, 
irrespective  of  geographical  location  or  cost  of  living,  and  that  the  Section 
913  deductions  now  generally  available  to  Americans  working  abroad  be 
abolished.  Participants  in  the  Taxation  Conference  held  by  the  Department  of 
Commerce  on  June  9,  1980  believed  that  this  proposal  would  eliminate  the 
present  complexity,  reverse  a  perceived  trend  of  penalizing  Americans  who  go 
abroad  to  high-cost  countries,  and  help  redress  the  competitive  disadvantage 
resulting  from  the  positive  tax  inducements  offered  by  other  major  industrial 
nations  to  their  citizens  working  overseas.  To  prevent  fraud  and  abuse, 
business  representatives  proposed  that  the  generally  available  Section  911 
exclusion  have  a  ceiling  and  that  the  residency  requirements  be  continued. 
Other  comments  suggested  the  possibility  of  a  combination  of  both  a  cap  on 
the  earned  income  exclusion  and  tighter  residency  requirements  to  prevent 
abuse. 


Evaluation 

It  is  clear  that  those  who  singled  out  the  tax  factor  as  a  serious  export 
disincentive  are  strongly  convinced  that  further  tax  relief  for  Americans 
Qygpgggg  is  desirable  and  important.  It  is  also  clear  that  the  tax 
consequences  of  changes  since  1976  in  the  U.S.  system  for  taxing  overseas 
Americans  are  likely  to  vary  with  the  taxpayer's  situation.  Americans 
subject  to  a  high  foreign  tax  can  be  expected  to  profit  little  from  changes 
in  sections  911  and  913  because  their  foreign  income  tax  presently  offsets 
most  or  all  of  their  U.S.  tax  liability. 
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Evidence  gathered  in  preparing  this  study,  raises  a  number  of  questions  which 
we  have  attempted  to  address.  For  example,  it  is  important  to  assess  when 
and  to  what  extent  the  tax  factor  is  the  most  important  factor  making  it  more 
expensive  to  hire  Americans,  in  what  situations  is  the  added  tax  cost  a  large 
enough  component  of  total  cost  to  cause  U.S.  companies  to  lose  contracts,  an 
whether  the  tendency  of  Americans  to  buy  American  is  a  prevalent  practice. 


It  is  difficult  to  measure  these  effects  in  aggregate  terms  with  any 
precision.  The  attempts  undertaken  to  date  have  not  been  conclusive. 
Political  factors  such  as  the  removal  of  the  U.S.  presence  from  Iran  and 
Libya  and  other  economic  factors,  such  as  marketing  technology  and  quality 
control,  complicate  the  picture.  The  tax  returns  have  not  yet  been  tabulated 
on  the  first  year's  operation  of  the  new  law;  we  do  not  know  how  many 
Americans  are  claiming  sections  911  and  913,  where  they  are,  what  they  are 
working  at,  or  which  groups  are  better  or  worse  off  than  under  prior  law  and 
which  would  benefit  most  from  further  relief. 


We  can,  however,  determine  that  the  impact  of  the  U.S.  tax  on  exports  will 
vary.  Not  all  Americans  abroad  are  performing  services  which  are  clearly 
related  to  exports.  In  other  cases,  the  relation  is  indirect  or  less  clear, 
i.e.,  some  may  be  producing  U.S.  imports.  Some  Americans  abroad  pay  high 
foreign  taxes,  so  have  no  net  U.S.  tax  after  the  foreign  tax  credit. 
However,  for  Americans  employed  in  low  tax  countries  —  or  whose  foreign  tax 
is  low  due  to  a  contractual  arrangement  or  a  foreign  incentive  —  the  U.S. 
tax  is  an  added  cost  not  borne  by  most  third  country  nationals. 


The  buy- American  tendency  is  also  difficult  to  evaluate  empirically.  At  what 
point  does  it  pay  the  employer  to  investigate  alternative  sources  of  supply? 
There  is  evidence  of  buy-Amer ican;  it  is  probably  most  common  among  smaller 
companies  and  those  for  which  overseas  operations  are  new  or  temporary. 


On  balance,  the  tax  cost  adversely  affects  U.S.  exports  in  some  cases, 
especially  where:  (1)  the  foreign  tax  is  low,  (2)  high  compensation  is  needed 
to  induce  an  American  to  go  there,  to  offset  high  costs  or  hardship 
conditions,  and  (3)  the  occupation  is  labor  intensive.  In  such  cases  the 
added  U.S.  tax  cost  can  be  large  per  employee  and  in  terms  of  overall  costs, 
and  made  larger  by  the  high  tax  bracket  applied  to  any  tax  reimbursement  of 
the  employee.  Often  these  conditions  occur  in  developing  countries,  which 
represent  a  growing  market  for  U.S.  exports. 


Current  Status  and  Continuing  Developments 


On  August  27,  1979,  the  President  submitted  to  Congress  a  report  entitled, 
"The  Equitable  Treatment  of  United  States  Citizens  Living  Abroad,"  as 
required  by  P.L.  96-60,  Section  611.  A  detailed  review  was  made  in  the  areas 
of  citizenship,  education,  veterans  benefits,  employment,  social  security  and 
taxation.  Section  407  of  Public  Law  96-60  amended  the  scope  of  Section  611 
to  require  that  the  President  report  to  the  Congress  those  Federal  statutes 
and  regulations  which  treat  Americans  living  abroad  in  a  way  that  may  cause 
them  "competitive  disadvantage"  relative  to  the  treatment  accorded  by  other 
major  trading  countries  to  their  citizens  abroad.  On  January  24,  1980,  the 
President  sent  Congress  a  supplementary  report  prepared  by  the  Treasury 
Department,  entitled  "Equitable  Treatment  of  Americans  Living  Abroad,"  which 
addresses  the  disadvantages  attributable  to  U.S.  taxation,  compared  to  the 
tax  practices  of  our  major  competitors. 
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The  President's  letter  of  transmittal  to  Congress  stressed  that  the 
Administration  believes  that  it  would  not  be  prudent  to  recommend  changes  in 
the  law  until  the  Treasury  Department  has  had  the  opportunity  to  assess  the 
operation  of  the  new  provisions  of  the  Foreign  Earned  Income  Act  for  tax  year 
1979 ,  and  report  to  Congress,  as  required  by  the  Act,  on  its  economic  and 
revenue  effects.  This  report  is  not  expected  to  be  ready  before  the  Spring 
of  1981,  due  to  the  length  of  time  necessary  to  collect  data  from  individual 
income  tax  returns. 

Several  legislative  proposals  to  change  the  tax  treatment  of  expatriate 
Americans  have  been  introduced  during  the  96th  Congress.  S.  2283,  introduced 
by  Senator  Chafee,  would  exclude  from  taxation  (1)  up  to  $50,000  of  the 
foreign  earned  income  of  U.S.  citizens  or  residents  physically  present  in  a 
foreign  country  or  countries  for  510  full  days  (approximately  17  months)  out 
of  18  consecutive  months  or  bona  fide  residents  of  a  foreign  country  for  an 
entire  taxable  year;  and  (2)  up  to  $65,000  of  the  earned  income  of  citizens 
of  the  United  States  who  have  been  bona  fide  residents  of  a  foreign  country 
or  countries  for  an  uninterrupted  period  of  three  consecutive  years.  The 
bill  also  provides  an  additional  housing  allowance  deduction  for  the  amounts 
of  excess  housing  costs  paid  by  Americans'  overseas  employers.  S.2418, 
introduced  by  Senator  Bentsen  would  exclude  from  taxation  up  to  $60,000  of 
the  earned  income  of  persons  physically  present  in  the  foreign  country  for 
eleven  out  of  twelve  consecutive  months  and  Americans  who  have  been  bona  fide 
foreign  residents  for  one  or  more  years.  S.2779,  a  bill  introduced  by 

Senator  Roth  to  establish  a  national  policy  on  export-related  taxes,  would 
provide  a  maximum  exclusion  of  $65,000  for  Americans  who  are  bona  fide 
foreign  residents  for  more  than  three  years.  H.R.  5211,  introduced  by 

Congressman  Frenzel,  S.2321  introduced  by  Senator  Jepsen,  and  H.R.  6659, 
introduced  by  Congressman  Alexander  would  provide  an  unlimited  exclusion  of 
foreign  earned  income  of  individuals  qualifying  by  virtue  of  a  bona  fide 
residence  or  physical  presence  abroad  and  repeal  Section  913  of  the  Internal 
Revenue  Code,  which  presently  provides  special  deductions  for  extraordinary 
costs  of  living  abroad.  H.R.  5211  is  estimated  to  cost  about  $500  million 
and  the  other  bills  are  estimated  to  cost  about  $400-450  million  for  FY 
1981.  These  estimates  assume  no  change  in  the  behavior  of  U.S.  citizens  as  a 
consequence  of  the  tax  changes  and  do  not  calculate  changes  in  corporate 
income  or  deductions  which  may  result. 


ANNEX  A,  CHAPTER  8 


Summary  of  Special  Deductions  Provisions  of  The  Foreign  Earned  Income  Act  of 

1978 

The  Foreign  Earned  Income  Act  of  1978  (P.L.  95— 615,  92  Stat.  3098)  was  passed 
by  Congress  on  November  8,  1978.  It  eliminated  the  general  exclusion  for 
Americans  working  abroad,  with  one  exception.  A  $20,000  exclusion  was 
provided  for  U.S.  workers  living  in  remote  camps  in  hardship  locations  with 
substandard  housing.  Other  U.S.  citizens  working  abroad  were  provided  new 
deductions  for  the  extraordinary  expenses  they  encounter  while  living  in 
high-cost  countries  and  at  hardship  locations.  These  special  deductions, 
available  only  to  individuals  who  are  bona  fide  residents  of  a  foreign 
country  for  an  uninterrupted  period  that  includes  an  entire  taxable  year  or 
who  are  physically  present  in  a  foreign  country  or  countries  for  at  least  510 
full  days  (approximately  17  months)  during  a  period  of  18  consecutive  months, 
include  the  following: 

o  Qualified  cost  of  living  differential  is  based  on  the  general  cost  of 
living  (not  including  housing  and  schooling  expenses)  and  reasonable 
daily  allowances.  The  cost-of-living  deduction  is  equal  to  the 
excess  of  the  foreign  cost-of-living  index  over  the  U.S.  index 

applied  to  "spendable  income".  The  income  level  of  a  U.S.  employee 
at  Step  1  of  GS-14  ($34,713)  must  be  used  to  calculate  this 

deduction.  This  rule  reduces  the  deduction  for  employees  whose 
income  is  above  this  predetermined  level. 

o  Qualified  housing  expenses  include  "reasonable"  housing  expenditures 
in  excess  of  a  base  housing  amount.  In  general,  the  qualified 
housing  expenses  are  those  expenses  attributable  to  the  high  cost  of 
suitable  foreign  housing.  The  base  housing  amount  is  20%  of  the 
difference  between  the  individual's  earned  income  and  the  sum  of 

housing  expenses,  cost  of  living  differential,  qualified  education 
expenses  and  qualified  home  leave  travel  expenses. 

o  Qualified  schooling  expenses  include  the  cost  of  a  boarding  school  or 
local  private  school,  as  well  as  travel  to  and  from  school  and 

various  expenses  while  at  school. 

o  Qualified  home  leave  travel  expenses  include  the  cost  of  one  round 
trip  back  to  the  United  States  for  each  12-month  period  abroad. 

o  Qualified  hardship  area  deduction.  This  is  an  additional  deduction 
of  up  to  $5,000  per  year.  Unlike  the  other  four  special  deductions, 
this  deduction  is  not  based  on  expenses  incurred  by  the  taxpayer. 
Rather,  it  is  a  premium  for  enduring  adverse  conditions  which  is 
available  to  persons  who  live  in  a  place  where  there  are 

extraordinarily  difficult  living  conditions,  or  excessive  physical 
hardship.  These  are  areas  designated  by  the  Secretary  of  State  as 
hardship  posts,  where  employees  of  the  U.S.  government  receive  an 
actual  pay  differential  of  15  percent  or  more. 
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ANNEX  B ,  CHAPTER  8 


This  annex  summarizes  the  expatriate  taxation  systems  of  Canada,  France,  the 
Federal  Republic  of  Germany,  Japan,  and  the  United  Kingdom.  This  information 
is  based  on  an  analysis  of  foreign  laws  which  Treasury  published  in  a  January 
24,  1980  study.  Equitable  Treatment  of  Americans  Living  Abroad 


Canada 


Canada  taxes  nonresidents  only  on  their  Canadian  source  income,  while 
residents  are  subject  to  tax  on  their  worldwide  income.  The  criteria  for 
determining  residence  are  not  spelled  out  in  the  law,  but  may  be  found  in 
court  case.  The  main  criteria  are: 

time  spent  in  the  country  during  the  tax  year  in  question  and 

preceding  years; 

reason  for  the  individual  to  be  in  Canada  and/or  absent  from  Canada; 

residency  in  Canada; 

origin  and  background; 

style  of  living; 

other  ties  he  has  to  Canada. 

Court  cases  demonstrate  a  tendency  to  broadly  construe  the  concept  of 

residency.  For  example,  one  court  case  concerned  a  man  who  lived  in  Canada 
until  he  was  age  51,  at  which  time  he  left  and  set  up  a  home  in  the  United 
States.  He  subsequently  purchased  a  home  in  Canada  where  his  wife  lived  all 
year  round.  Although  he  never  spent  more  than  150  days  a  year  in  Canada,  the 
court  held  him  to  be  a  Canadian  resident.  Another  case  concerned  a  student 
at  the  University  of  Toronto  who  was  abroad  for  11  months  studying  languages 
as  part  of  her  course  work.  When  she  returned  to  Canada,  she  discontinued 
her  studies  and  took  an  apartment  in  Montreal.  She  was  held  to  have  remained 
a  resident  of  Canada  during  the  period  of  her  studies  abroad.  Other  court 
cases  have  held  that  a  person  can  be  resident  in  two  countries  at  the  same 
time.  The  Canadian  Income  Tax  Act  also  extends  the  meaning  of  "resident"  for 
the  taxable  year  to  Canadian  diplomats,  members  of  the  Canadian  Armed  Forces, 
and  individuals  who  "sojourned  in  Canada  in  the  year  for  a  period  of,  or 
periods  the  aggregate  of  which  is,  183  days  or  more."  A  recent  proposal 

would  exempt  from  the  tax  one- half  of  foreign  earned  income  up  to  a  maximum 

exemption  of  $50,000  per  year  of  persons  engaged  in  specified  activities, 
such  as  construction  and  natural  resource  extraction,  in  specified  countries. 
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France 

France  taxes  non-residents  only  on  their  French-source  income,  while 
individuals  who  are  resident  or  have  their  domicile  in  France  are  subject  to 
tax  on  their  worldwide  income.  Individuals  are  considered  domiciled  in 
France  if  their  home  or  place  of  principal  abode  is  there;  if  they  perform 
personal  services  there,  whether  as  an  employee  or  self-employed,  unless  it 
can  be  shown  that  those  services  are  of  minor  importance;  or  if  their  center 
of  economic  interests  is  in  France. 

However,  France  provides  special  tax  relief  to  certain  domiciliar ies  who  work 
abroad.  For  example,  French  nationals  domiciled  in  France  who  are  sent 
abroad  by  an  employer  established  in  France  are  exempt  from  French  tax  on  the 
income  for  the  services  performed  abroad  if  they  meet  one  of  two  conditions: 
(1)  the  foreign  earned  income  is  taxed  by  the  country  of  employment  in  an 
amount  equal  to  at  least  two— thirds  of  what  the  French  tax  would  be  on  that 
amount;  or  (2)  the  services  are  performed  abroad  during  a  period  of  more  than 
183  days  in  twelve  consecutive  months  in  a  qualifying  activity.  Qualifying 
activities  are  construction  or  assembly  projects,  installation  and  operation 
of  industrial  plant,  planning  and  engineering  services  connected  with  either 
construction  or  industrial  operations,  and  exploration  for  and  extraction  of 
natural  resources. 

Domiciliar ies  of  France  working  overseas  for  an  employer  based  in  France  who 
do  not  qualify  for  exemption  under  either  of  these  two  conditions  are  taxable 
in  France  on  the  salary  that  would  have  been  received  in  France  for  those 
services.  Special  allowances  attributable  to  employment  outside  the  country 
are  not  taxed;  this  same  rule  applies  to  French  Government  employees 
stationed  abroad. 


Federal  Republic  of  Germany 

Germany  taxes  nonresidents  only  on  their  income  from  German  sources,  with  the 
exception  that,  beginning  in  1975,  German  citizens  (and  relatives  belonging 
to  their  households)  who  are  employed  abroad  by  a  German  public 
(governmental)  entity  are  subject  to  tax  on  their  worldwide  income  if  the 
country  in  which  they  reside  taxes  them  only  on  income  arising  in  that 
country. 

German  nationals  who  emigrate  to  a  low  tax  country  but  retain  significant 
commercial  interests  in  Germany  may  be  taxed  more  heavily  than  other 
nonresidents  on  their  German  source  income  for  ten  years.  (The  United  States 
has  a  similar  provision  applicable  to  former  citizens.) 

In  general,  Germany  taxes  residents  on  their  worldwide  income.  An  individual 
is  considered  to  be  a  resident  if  he  has  his  domicile  or  his  principle  place 
of  abode  in  Germany,  whether  or  not  he  is  physically  present  in  Germany. 
Domicile  is  defined  as  the  place  an  individual  resides  under  circumstances 
leading  to  the  conclusion  that  he  intends  to  make  it  his  permanent  home.  A 
principal  place  of  abode  is  where  a  person  is  located  under  circumstances 
that  show  more  than  a  temporary  presence.  Any  individual  who  is  physically 
present  in  Germany  for  more  than  six  months  of  the  tax  year  is  generally 
considered  to  be  a  resident  from  the  beginning  of  the  tax  year. 
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However ,  a  resident  who  is  employed  abroad  for  more  than  three  months  but  not 
more  than  two  years  in  the  construction,  operation  or  repair  of  plant  or 
equipment  or  in  exploring  for  or  extracting  natural  resources  is  exempt  from 
tax  on  the  foreign  earnings  for  those  services. 

Where  exemption  does  not  apply,  an  allowance  for  the  overall  added  cost  of 
living  abroad  may  be  excluded  from  the  tax  base.  The  amount  excludable  is 
fixed  by  the  government  and  based  on  the  cost  of  living  differential  allowed 
to  government  employees  at  the  foreign  location. 


Japan 


Japan  taxes  individuals  who  are  neither  resident  nor  domiciled  in  Japan  only 
on  their  Japanese  source  income.  In  general,  Japan  taxes  individuals  who 
maintain  their  domicile  ("jusho")  in  Japan  on  their  worldwide  income,  whether 
or  not  they  reside  in  Japan.  Domicile  is  determined  on  the  basis  of  facts 
and  circumstances  which  indicate  that  the  individual  intends  and  has  taken 
actions  to  make  his  habitual  home  in  Japan. 

However,  Japan  provides  special  tax  relief  to  certain  residents  who  work 
abroad.  When  a  Japanese  domiciliary  works  outside  the  country  as  an 
employee,  he  is  not  taxed  on  special  allowances  paid  him  to  compensate  for 
higher  price  levels  abroad  or  to  compensate  for  extra  costs  incurred  to 
maintain  his  living  standard,  allowances  which  do  not  put  him  in  a  more 
beneficial  position  than  he  would  have  enjoyed  in  Japan.  This  exclusion  is 
only  available  where  such  allowances  are  received;  it  would  not,  for  example, 
be  applicable  in  the  case  of  self-employed  persons. 


United  Kingdom 

The  United  Kingdom  taxes  nonresidents  only  on  their  U.K.  source  income,  which 
includes  income  derived  on  the  U.K.  continental  shelf. 

In  general,  the  United  Kingdom  taxes  individuals  who  are  domiciled  or 
resident  in  the  United  Kingdom  on  their  worldwide  income.  However, 
individuals  who  are  resident  but  "not  ordinarily  resident"  are  only  taxable 
on  remuneration  for  services  performed  abroad  for  a  foreign  employer  to  the 
extent  that  the  earnings  are  remitted  to  the  U.K.  Remuneration  for  services 
performed  in  the  United  Kingdom  for  a  foreign  employer  are  taxed  on  one  half 
of  the  amount  net  of  expenses  or  on  three-fourths  if  the  recipient  was  a 
resident  of  the  United  Kingdom  for  nine  of  the  ten  preceding  years. 
Individuals  who  are  "ordinarily  resident"  are  in  principle  taxed  at  the 
normal  rates  on  their  worldwide  income,  with  the  exceptions  noted  below. 

"Ordinary  residence"  is  not  defined  in  the  Tax  Acts,  but  as  interpreted  by 
the  Courts  it  involves  the  intention  and  evidence  of  habitual  residence  in 
the  United  Kingdom. 

A  person  can  be  ordinarily  resident  in  the  United  Kingdom  while  physically 
absent  for  the  entire  year.  Persons  moving  to  the  United  Kingdom  are  treated 
as  ordinarily  resident  as  of  the  third  year  of  their  arrival  or  from  the  date 
of  arrival  if  there  is  a  clear  intent  to  take  up  permanent  residence  or  to 
remain  at  least  three  years. 
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An  individual  who  is  ordinarily  resident  in  the  United  Kingdom  and  who 
performs  personal  services  outside  the  United  Kingdom  as  an  officer  or 
employee  is  exempt  from  U.K.  tax  on  the  remuneration  for  such  services  if  the 
individual  remain  outside  the  United  Kingdom  for  at  least  365  days,  including 
return  visits  for  not  more  than  1/6  of  the  number  of  days  from  the  first 
departure  from  the  United  Kingdom,  or  not  more  than  62  continuous  days  in  the 
265  day  period.  Thus,  when  the  individual  has  been  absent  from  the  United 
Kingdom  for  60  days,  he  may  return  for  10  days,  and  on  returning  abroad  may 
count  his  period  of  absence  as  70  days.  After  another  20  days  abroad,  he 
would  be  allowed  to  return  for  5  more  days  (1/6  x  90  =  15  -  10  =  5)  without 
interruption  his  period  of  qualification  toward  the  365  days.  Where  a  person 
qualifying  for  the  exemption  also  performs  some  services  within  the  United 
Kingdom,  the  portion  of  compensation  qualifying  for  the  exemption  as  earned 
abroad  is  defined  as  reasonable  compensation  for  the  duties  performed  abroad. 

Employees  who  do  not  qualify  for  the  full  exemption  may  deduct  25  percent  of 
their  foreign  earned  income  if  they  spend  at  least  30  days  working  outside 
the  United  Kingdom  during  the  tax  year  (including  days  off  in  a  full  work 
week)  or  have  a  separate  employment  with  a  nonresident  firm  for  which  they 
perform  services  wholly  outside  the  United  Kingdom  (with  no  minimum  time 
period) . 

The  deduction  is  also  available  to  persons  ordinarily  resident  in  the  United 
Kingdom  who  carry  on  a  trade  or  business  abroad  or  who  are  self-employed. 
Such  persons  may  deduct  25  percent  of  their  foreign  earnings  if  they  derive 
income  from  a  trade  or  profession  carried  on  wholly  outside  the  United 
Kingdom,  or  if  they  perform  services  through  a  nonresident  partnership. 
Losses  from  a  foreign  business  or  profession  (reduced  by  25  percent  if  the  25 
percent  deduction  applies  to  profits)  may  be  offset  against  other  foreign 
earned  income  of  the  same  or  the  following  year  or  subsequent  profits  of  the 
same  business  or  profession.  Foreign  losses  may  not  reduce  income  from  U.K. 
sources. 

The  25  percent  deduction  is  computed  by  taking  25  percent  of  a  reasonable 
amount  for  the  foreign  services  gross  of  any  special  overseas  allowances  and 
tax  equalization  payments  but  after  other  allowable  business  expense 
deductions.  For  persons  who  work  both  in  the  United  Kingdom  and  abroad  for 
the  same  employer  or  for  related  companies,  the  "reasonable  amount"  of 
foreign  earning  is  initially  presumed  to  be  that  portion  of  the  annual 
earnings  which  the  days  worked  overseas  bears  to  the  total  days  worked. 


8-21 


ANNEX  C,  CHAPTER  8 


The  following  is  an  excerpt  from  the  Statement  of  Peter  J.  Hart,  Partner, 
Price  Waterhouse  &  Company,  presented  to  the  Senate  Finance  Committee, 

Subcommittee  on  Taxation  and  Debt  Management,  Hearing  on  Taxation  of  Foreign 
Earned  Income,  June  26,  1980: 

Example  of  Complexity  of  Housing  Deduction 

The  following  steps  are  typically  required  just  to  compute  this  one 
element  of  the  Section  913  deduction: 

1.  Amounts  paid  during  the  taxable  year  for  rent,  utilities, 
insurance,  repairs  and  other  housing  costs  must  be  determined. 
If  a  payment  is  attributed  to  a  prior  or  subsequent  taxable  year, 
a  proration  between  years  is  necessary. 

2.  Each  separate  payment  noted  in  step  1  must  be  translated  into 

U.S.  dollars  at  the  exchange  rate  in  effect  on  the  date  of 
payment.  This  step  alone  may  require  more  than  fifty 

translations. 

3.  Total  "housing  income"  must  be  determined.  This  is  total  income 
earned  (including  allowances  and  expense  reimbursements)  while 
living  abroad  reduced  by  allowable  deductions. 

4.  Housing  income  must  be  reduced  by  other  Section  913  deductions 
(schooling  expenses,  cost-of-living  differential,  home  leave 
travel  expenses,  hardship  area  deductions)  as  well  as  the  total 
housing  expenses  determined  in  step  2. 

5.  The  amount  determined  in  step  4  is  multiplied  by  20  percent.  The 
result  is  known  as  the  "base  housing  amount." 

6.  Total  housing  expenses  (determined  in  step  2)  in  excess  of  the 

base  housing  amount  (determined  in  step  5)  are  the  deductible 

housing  expenses. 

In  most  cases  the  resulting  deduction  is  zero. 
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CHAPTER  9.  CODE  OF  CONDUCT 

This  chapter  discusses  the  laws,  regulations  and  policies  governing 
acceptable  business  practices  in  three  areas:  foreign  corrupt  practices, 

antiboycott  and  antitrust. 

THE  FOREIGN  CORRUPT  PRACTICES  ACT* 


Definition  of  the  Potential  Disincentive 


The  Foreign  Corrupt  Practices  Act  (FCPA)  is  identified  by  businessmen  and 
attorneys  as  one  of  the  most  significant  export  disincentives.  The  FCPA  is 
considered  a  disincentive  to  U.S.  exports  for  two  reasons.  First,  the  Act 
prohibits  illicit  payments  to  foreign  officials  for  the  purpose  of  obtaining, 
retaining,  or  directing  business  to  any  person.  Second,  the  Act  inhibits 
exporting  because  of  uncertainty  within  the  business  community  about  the 
meaning  and  application  of  some  of  its  key  provisions. 

Statutory  Authority  and  Policy  Objectives 

The  Foreign  Corrupt  Practices  Act  of  1977  is  intended  to  reduce  corruption  in 
international  trade  by  U.S.  business  concerns.  The  Act,  Public  Law  95-213, 
makes,  inter  alia,  certain  payments,  offers  of  payments,  and  gifts  to  foreign 
officials^  foreign  political  parties,  or  foreign  political  candidates 
illegal.  It  also  establishes  general  recordkeeping  standards  for  all 
publicly  held  corporations.  Companies  are  required  to  establish  internal 
accounting  controls  sufficient  to  provide  reasonable  assurances  that  certain 
statutory  objectives  are  met.  Enforcement  responsibility  is  shared  by  the 
Department  of  Justice  and  the  Securities  and  Exchange  Commission  (SEC) . 

By  reducing  corrupt  practices  in  international  business  transactions,  the 
FCPA  is  also  designed  to  lessen  the  likelihood  that  successor  foreign 
governments  would  expropriate  the  assets  of  U.S.  businesses  or  cancel 
contracts,  or  that  political  controversy  stirred  by  revelations  of  corruption 
involving  American  bribes  would  endanger  the  stability  of  friendly  foreign 
governments  or  otherwise  complicate  the  relations  of  the  United  States  with 

foreign  nations. 

The  Act  was  passed  following  the  Watergate  scandal  and  the  widespread 
disclosure  of  questionable  payments,  both  foreign  and  domestic,  by  more  than 
400  major  American  companies.  Congress  passed  the  legislation  unanimously. 
By  enacting  the  FCPA,  the  United  States  moved  into  a  new  area  of  regulation 
of  U.S.  concerns  in  foreign  nations  which  have  differing  laws,  regulations, 
and  customs. 

This  review  examines  the  effect  of  the  FCPA  on  exports.  The  first  phase  of 
this  review  was  completed  in  February  1980  with  an  interagency  interim  report 
and  a  Presidential  statement  on  "Reducing  Export  Disincentives".  Additional 


♦While  the  Department  of  Justice  was  consulted  in  the  preparation  of  this 
section,  it  does  not  concur  with  the  discussion. 
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information  has  since  been  solicited  concerning  the  impact  of  the  Act  on  U.S. 
exports:  the  general  public  has  submitted  comments  in  response  to  an  April 
29,  1980,  Federal  Register  notice  that  was  mailed  to  several  hundred  trade 
associations;  a  cross  section  of  knowledgeable  private  sector  representatives 
provided  additional  comments  at  a  June  6,  1980,  conference;  foreign  posts 
submitted  information;  and  the  President's  Export  Council  was  asked  for  its 
views.  A  special  interagency  working  group  discussed  many  of  the  comments 
received,  a  preliminary  draft  report,  and  the  issues  it  raised.  The 
following  pages  represent  an  effort  to  digest  the  various  responses  and  to 
report  some  of  the  principal  issues. 

Much  of  the  discussion  below  draws  heavily  upon  comments  and  reports  of 
executives  of  companies  engaged  in  international  trade  and  their  attorneys. 
That  is  appropriate  since  in  large  part  disincentives  are,  by  definition,  in 
the  eye  of  the  beholder.  Accordingly,  examples  often  are  anecdotal.  Such 
information  is  not  the  best  "evidence";  at  the  same  time,  it  provides 
specifics  that  usually  have  been  absent  from  discussions  of  this  issue. 

It  is  virtually  impossible  to  quantify  the  effect  of  these  disincentives. 
This  is  particularly  true  in  the  case  of  indirect  losses,  i.e.,  losses  which 
result  from  failure  to  even  compete  in  a  market  as  opposed  to  losses  which 
result  from  failure  to  obtain  a  particular  contract.  Moreover,  many  of  the 
negative  impacts  are  simply  not  known  and  those  that  are  known  have  not  been 
systematically  catalogued. 

Conversely,  export  losses  attributed  to  the  FCPA  may  in  fact  have  resulted, 
in  whole  or  in  part,  from  other  causes.  Problems  or  potential  problems  with 
the  FCPA  may  have  been  only  one  of  a  number  of  factors  that  influenced  a 
marketing  decision.  And,  finally,  it  is  often  difficult  to  separate  the 
impact  of  the  Act's  clear  prohibitions  and  the  impact  of  ambiguity  in  the  Act. 

Prohibition  of  Illicit  Payments.  Although  some  companies  express  the  view 
that  the  FCPA  prohibition  against  bribery  has  not  impaired  their 
competitiveness,  others  report  that  this  prohibition  does  cause  substantial 
loss  of  sales  to  competitors  from  countries  without  comparable  prohibitions. 
There  is  increasing  evidence  which  suggests  that  unilateral  U.S.  action 
reduces  U.S.  exports.  However,  this  possibility  was  not  unanticipated. 

As  a  matter  of  national  policy,  the  United  States  has  decided  that  bribery  of 
foreign  officials  to  secure  export  sales  is  reprehensible  and  can  affect  U.S. 
foreign  relations  and  that  U.S.  companies  have  to  forego  exports  that  can  be 
attained  only  by  illicit  payments.  The  unequivocal  position  of  the 
Administration  and  the  Congress  reflects  the  view  that  corruption  in 
international  business  transactions  is  morally  repugnant,  economically 
unnecessary,  and  politically  undesirable.  The  Administration  is  firmly 
committed  to  these  basic  principles  even  though  the  prohibition  against 
bribery  may  in  the  short  run  result  in  some  loss  of  U.S.  exports. 

The  comprehensive  solution  to  the  problem  of  illicit  payments  in 
international  business  must  ultimately  be  international  agreement  and 
collective  action.  Although  most  nations  prohibit  domestic  bribery,  the 
United  States  is  the  only  country  that  explicitly  proscribes  illicit  payments 
to  foreign  officials.  Other  nations,  however,  have  not  to  date  followed  the 
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lead  of  the  United  States,  and  progress  in  international  negotiations  has 
been  very  slow.  The  recent  commitment  by  the  Venice  Economic  Summit 
participants  to  pursue  an  international  agreement  on  bribery  is  encouraging. 

Exports  Lost  Because  of  Uncertainties.  Uncertainty  about  the  meaning  of  key 
provisions  of  the  FCPA  and  how  it  will  be  applied  is  having  a  negative  effect 
on  U.S.  exports.  Many  of  the  businessmen  and  attorneys  consulted  expressed 
the  view  that  this  uncertainty  has  a  far  greater  impact  than  the  actual 
prohibition  against  bribery. 

The  problem  described,  in  essence,  is  that  what  conduct  is  prohibited  and 
what  conduct  is  not  prohibited  under  the  Act  is  often  unclear.  In  order  to 
avoid  possible  violations  of  the  Act,  attorneys  often  give  such  cautious 
guidance  that  their  clients  simply  forego  any  transactions  where  the  FCPA 
could  possibly  become  an  issue. 

Some  exporters  report  that  provisions  of  the  Act  that  affect  the  use  of 
foreign  joint  ventures,  foreign  sales  agents,  or  foreign  subcontractors 
create  particularly  troublesome  ambiguities. 

The  effects  of  these  uncertainties  reportedly  manifest  themselves  in  various 
ways.  Consultations  with  the  private  sector  revealed  instances  in  which  U.S. 
companies: 

o  Withdrew  from  joint  ventures  for  fear  they  later  could  be  held 
responsible  for  the  acts  of  their  foreign  partners; 

o  Incurred  substantial  legal  and  investigative  costs  to  check  the 
backgrounds  of  their  sales  agents  abroad; 

o  Were  unable  to  obtain  the  services  of  effective  sales  agents; 

o  Lost  contracts  simply  because  of  the  time  needed  to  investigate  sales 
agents  and  institute  safeguards; 

o  Withdrew  from  existing  markets;  and 

o  Declined  to  enter  new  markets. 

Finally,  companies  point  out  that  the  extent  to  which  companies  have  been 
successfully  prosecuted  under  the  FCPA  does  not  define  the  extent  of  the 
disincentive.  Uncertainty  can  be  a  disincentive  without  any  prosecutions 
and,  moreover,  exports  are  inhibited  merely  by  the  possibility  of  public 
charges  and  the  adverse  publicity  surrounding  them.  Even  where  a  company  is 
totally  convinced  that  a  court  would  find  that  it  had  not  violated  the  FCPA, 
it  nonetheless  may  forego  the  export  opportunity  for  fear  that  an  enforcement 
agen^  could  publicly  charge  it  with  a  violation  of  the  Act. 


Perceived  Ambiguities  in  the  Act 

This  review  focuses  on  the  uncertainty  created  by  perceived  ambiguities  in 
the  statute  and  in  the  possible  applications  of  the  statute  by  enforcement 
authorities.  The  comments  recited  below  were  all  offered  as  examples  of 
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effects  of  the  Act's  ambiguities;  however,  it  is  not  always  possible  to 
confirm  the  distinction  between  the  ambiguities  and  the  clear  prohibitions. 

Corporate  executives  report  that  their  efforts  to  conduct  business  overseas 
are  continually  frustrated  by  uncertainties  stemming  from  ambiguities  in  the 
meaning  and  application  of  several  key  provisions  of  the  Act.  They  argue 
that  the  problem  of  uncertainty  is  compounded  by  a  lack  of  guidance  from  the 
enforcement  agencies  as  to  proper  interpretation  of  these  provisions.  This 
problem,  in  turn,  is  exacerbated  by  the  dual  enforcement  authority  of  the 
Justice  Department  and  the  SEC  over  the  Act's  payments  provisions. 

Consultations  with  the  private  sector  indicate  that  these  uncertainties 
inhibit  U.S.  exports.  Some  companies  have  foregone  business  opportunities 
altogether.  Many  small  and  medium-sized  businesses  say  they  have  not 
attempted  to  compete  abroad  because  they  do  not  understand  the  FCPA  and  do 
not  have  the  time  and  money  needed  to  assure  themselves  that  transactions 
will  not  result  in  criminal  liability  under  the  Act.  Other  companies  avoid 
particular  portions  of  the  globe  altogether,  including  such  areas  as 
developing  nations  in  South  America,  the  Far  East,  the  Mediterranean,  Africa, 
and  some  OPEC  nations.  One  attorney  reported  that  he  had  recently  polled  12 
of  his  clients  to  ask  if  the  FCPA  was  a  problem  for  their  operations.  Six 
reported  that  it  was  not  a  problem  because  they  had  simply  ceased  doing 
business  altogether  in  those  countries  where  the  FCPA  might  be  an  issue.  The 
remaining  six  continued  to  encounter  problems. 

Other  firms  report  lost  export  opportunities  because  of  delays  necessary  to 
assess  the  possible  legal  implications  of  transactions  under  the  FCPA.  The 
U.S.  Embassy  in  Muscat,  Oman  reported,  for  example,  that  a  U.S.  firm  lost  a 
$20-30  million  contract  solely  because  of  such  a  delay. 

Further,  many  companies  indicate  that  these  uncertainties  reduce  their 
international  price  competitiveness  and  their  productivity  because 
significant  manpower  and  resources  are  devoted  to  assessing  the  potential  for 
liability  under  ambiguous  provisions. 

FCPA  provisions  relating  to  the  following  issues  are  most  frequently  cited  by 
businessmen  as  ambiguous  and  the  cause  of  uncertainty: 

1.  Liability  for  the  conduct  of  agents. 

2.  Entertainment  and  gift  expenditures. 

3.  "Facilitating"  or  "grease"  payments. 

4.  Extortion. 

5.  Corrupt  intent. 

6.  Foreign  official. 

7.  Accounting  and  recordkeeping. 

8.  Dual  enforcement  jurisdiction. 


9-5 


1 .  Responsibility  and  liability  for  the  conduct  of  foreign  agents  the 

"reason  to  know"  test.  This  is  by  far  the  area  of  greatest  concern  to 
businessmen.  The  FCPA  prohibits  indirect  as  well  as  direct  bribery 
payments.  Thus,  a  company  violates  the  Act  not  only  by  making  payments 
directly  to  foreign  officials  for  certain  purposes  but  also  by  making 

payments  to  "any  person,  while  knowing  or  having  reason  to  know"  that  all  or 
part  of  that  money  will  ultimately  be  given  to  a  foreign  official.  Many 

companies  argue  that  uncertainty  about  the  extent  to  which  liability  will  be 
imputed  vicariously  as  the  result  of  the  conduct  of  associates  makes  the  use 
of  agents  in  countries  where  they  play  a  critical  role  very  difficult.  They 
also  point  out  that  this  provision  can  apply  equally  to  prime  contractors, 

distributors,  employees,  partners  and  other  intermediaries. 

Many  U.S.  firms  maintain  that  it  is  very  difficult  to  evaluate  or  control  the 
conduct  of  overseas  associates  for  whose  conduct  they  may  be  held  liable. 
For  example,  an  executive  from  a  Pennsylvania  engineering  firm  which  had 
ceased  to  do  business  in  the  Middle  East  observed  that  even  though  it  was 
difficult  to  determine  whether  the  agents  would  make  improper  payments,  the 
firm  would  still  be  criminally  liable  if  it  turned  out  that  they  did.  He 
further  noted  that  the  use  of  agents  is  often  required  by  the  host  country. 

The  Act's  legislative  history  suggests  that  Congress  did  not  intend  that 

companies  be  penalized  for  the  activities  of  "an  agent  who  has  run  amuck  and 
was  not  acting  pursuant  to  corporate  order."  However,  many  businessmen  are 
uncertain  about  what  constitutes  "having  reason  to  know"  that  a  payment  will 
be  used  to  bribe  a  foreign  official.  They  express  uncertainty,  for  example, 
about  the  extent  of  their  duty  to  investigate  or  look  for  suspicious 
conduct.  The  "reason  to  know"  standard  suggests  that  a  company  would  be 
deemed  to  have  "reason  to  know"  where  it  ignored  "red  flags",  that  is, 
indications  that  would  lead  a  reasonable  person  to  believe  that  an  agent  was 
making  a  prohibited  payment.  However,  some  exporters  believe  that  the 
"reason  to  know"  standard  could  also  be  read  very  broadly,  in  effect  holding 
a  company  accountable  for  virtually  any  act  of  its  agent  or  partner. 

Companies  are  uncertain  about  the  extent  to  which  they  can  insulate 

themselves  from  liability  from  the  corrupt  activities  of  its  agents  by 
instituting  control  procedures  designed  to  ensure  compliance  with  the  Act. 
Many  companies  are  concerned  that  they  may  be  held  liable  if  bribery  occurs 
even  after  they  have  instituted  reasonable,  prudent  safeguard  procedures. 

Businesses  report  uncertainty  about  the  possible  effect  of  a  country's 
reputation  as  a  place  where  payments  are  regularly  made.  Some  companies  and 
their  attorneys  are  concerned  that  in  countries  where  bribery  of  government 
officials  is  commonplace,  "reason  to  know"  will  be  presumed  in  all  cases. 

One  American  manufacturing  firm,  whose  exported  products  were  marketed  by  a 
local  agent,  paid  the  agent  what  it  believed  to  be  a  reasonable  commission. 
However,  the  company  was  aware  of  local  trading  practices  and  could  not  be 
certain  that  the  agent  was  not  using  this  money  to  pay  off  government 
procurement  officials.  The  company's  uncertainty  was  whether  it  could  be 
held  liable  for  the  conduct  of  the  agent  if  it  were  later  determined  that  the 
agent  was  in  fact  using  part  of  his  commission  to  pay  off  local  officials. 
As  a  result  of  such  uncertainties,  many  companies  report  they  are  hesitant  to 

make  legitimate  use  of  sales  agents  in  markets  where  such  agents  play  an 

integral  role  in  selling  U.S.  products. 
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Also  of  particular  concern  is  the  situation  created  when  firms  seek  to  expand 
trade  in  those  developing  countries  where  foreign  nationals  are  limited  to 
non-controlling  interests  in  joint  ventures.  Since  the  U.S.  company  cannot 
control  the  venture,  it  cannot  always  ensure  compliance  with  the  FCPA  despite 
the  best  efforts  of  its  representative  director.  Rather  than  risk 
prosecution  under  such  circumstances,  some  U.S.  firms  have  declined  to  enter 
these  markets  or  have  withdrawn  from  them. 

2.  The  scope  and  limit  of  entertainment  and  gift  expenditures.  Businessmen 
express  uncertainty  about  the  extent  to  which  entertainment  and  gift 
expenditures  are  permissible  under  the  FCPA.  Aside  from  the  so-called  grease 
payments  exception  (discussed  below) ,  there  is  no  specific  exception  for 
entertainment  or  gifts.  They  argue  that  since  the  statutory  standard  of 
"something  of  value"  could  encompass  lunch,  theater  tickets,  accommodations, 
a  Christmas  gift,  and  the  like,  the  question  is  raised  whether  any 
promotional  gifts  or  entertainment  expenditures  are  permissible.  Others 
express  uncertainty  about  the  extent  to  which  the  laws  and  social  customs  of 
the  host  country  will  be  taken  into  account  in  determining  whether  a  gift  or 
entertainment  is  given  "corruptly." 

3.  The  boundaries  of  "facilitating"  or  "grease"  payments.  One  of  the 
greatest  sources  of  uncertainty  identified  by  businessmen  and  their  attorneys 
is  the  scope  of  the  FCPA's  exception  for  "grease"  or  "facilitating" 
payments.  Complaints  typically  cite  the  disparity  between  statements  in  the 
legislative  history  describing  the  exception  and  the  statutory  language 
itself. 

The  legislative  history  of  the  Act  indicates  that  Congress  intended  to 
differentiate  between  illicit  payments  and  what  are  commonly  called  "grease" 
or  "facilitating"  payments.  One  legislative  committee  report  explained: 

While  payments  made  to  assure  or  to  speed  the  proper  performance  of  a 
foreign  official's  duties  may  be  reprehensible  in  the  United  States,  the 
committee  recognizes  that  they  are  not  necessarily  so  viewed  elsewhere  in 
the  world  and  that  it  is  not  feasible  for  the  United  States  to  attempt 
unilaterally  to  eradicate  all  such  payments.  As  a  result,  the  committee 
has  not  attempted  to  reach  such  payments.  However,  where  the  payment  is 
made  to  influence  the  passage  of  law,  regulations,  the  placement  of 
government  contracts,  the  formulation  of  policy  or  other  discretionary 
governmental  functions,  such  payment  would  be  prohibited.  (H.R.  Rep.  No. 
95-460,  95th  Cong.,  1st  Sess.  7-8  (1977)) 

Businessmen  and  lawyers  maintain  that  this  intent,  however,  is  not  reflected 
in  the  language  of  the  Act.  In  the  statute  itself,  grease  payments  are 
defined  in  terms  of  the  status  of  the  recipient.  Specifically,  the  term 
"foreign  official"  excludes  employees  whose  duties  are  "essentially 
ministerial  or  clerical."  This  statutory  language  raises  the  question 
whether  a  large,  corrupt  payment  to  an  official  with  ministerial  duties  is 
not  prohibited  while  a  small  payment  to  expedite  processing  customs  forms  is 
prohibited  if  made  to  a  more  senior  official. 

Many  businessmen  argue  that  courts  may  determine  that  the  prohibition  of  the 
Act  applies  to  facilitating  payments  in  certain  instances,  notwithstanding 
what  they  regard  as  inconsistent  legislative  history. 
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4.  Extortion  vs.  corruption.  Businessmen  insist  that  the  line  between 
extortion  and  bribery  under  the  FCPA  is  unclear.  The  former  Chairman  of  the 
British  Overseas  Trade  Board  has  suggested  that  "the  main  problem  is 
extortion,  rather  than  corruption  -  that  you  can't  do  business  (in  many  parts 
of  the  world)  unless  you  pay  the  entry  fee."  Businessmen  argue,  however, 
that  the  legislative  history  indicates  that  Congress  did  not  intend  for  the 
Act  to  prohibit  payments  made  as  a  result  of  "true  extortion." 

The  legislative  history  indicates  that  payments  made  as  the  result  of  threats 
of  physical  violence  to  a  company's  plant  or  personnel  would  be  defensible 
under  the  Act  on  the  grounds,  of  extortion.  The  Senate  Report  states,  for 
example,  that  a  payment  made  to  an  official  "to  keep  an  oil  rig  from  being 
dynamited  should  not  be  held  to  be  made  with  the  requisite  corrupt  purpose." 
Questions  are  raised,  however,  about  payments  made  as  the  result  of  threats 
with  purely  economic  as  opposed  to  physical  consequences,  such  as  threats  of 
expropriation  or  threats  to  cut  off  oil  supplies,  which  are  not  addressed  in 
the  legislative  history. 

5.  Corrupt  intent.  Businessmen  report  uncertainty  as  to  what  constitutes 
the  requisite  corrupt  intent.  The  Act  prohibits  only  payments  or  promises  of 
payment  which  have  been  made  "corruptly."  The  legislative  history  indicates 
that  "corruptly"  connotes  an  evil  motive  or  purpose,  namely  that  the  payment 
is  made  to  induce  a  foreign  official  to  wrongfully  direct  business  to  or 
obtain  preferential  legislation  for  the  company.  It  is  not  necessary  that 
"the  act  be  fully  consummated  or  succeed  in  producing  the  desired  outcome"  or 
that  the  payment  violate  the  law  of  the  host  country. 

This  raises  questions  in  some  executives'  views  about  the  legality  of 
financial  contributions  that  are  commonplace  and  permissible  under  local  law, 
but  would  be  illegal  if  made  in  the  United  States. 

6.  Foreign  official.  Businessmen  assert  that  there  are  vast  differences 
among  countries  as  to  what  is  viewed  as  a  "public"  or  "official"  function. 
In  some  countries,  for  example,  telephone  or  electric  company  officials  are 
"public  officials."  Businessmen  say  there  is  some  uncertainty  as  to  whether 
the  Act  covers  transactions  with  public  officials  who  are  involved  in  what 
are  essentially  commercial  enterprises. 

7.  Accounting  and  recordkeeping.  Some  companies  also  report  a  significant 
amount  of  uncertainty  about  the  accounting  and  recordkeeping  requirements 
imposed  by  the  Act.  While  the  uncertainty  in  this  area  does  not  directly 
affect  exports,  it  can  impose  significant  costs  on  exporters  and,  in  turn, 
affect  their  international  competitiveness. 

These  provisions  require  that  affected  companies  keep  their  books  in 
"reasonable  detail"  which  "accurately  and  fairly"  reflect  transactions  and 
dispositions  of  assets  and  have  internal  accounting  controls  which  provide 
"reasonable  assurances"  that  transactions  are  executed  in  accordance  with 
management's  authorization;  that  transactions  are  recorded  as  necessary  to 
permit  preparation  of  financial  statements  in  conformity  with  generally 
accepted  accounting  principles  and  to  maintain  accountability  for  assets; 
that  access  to  assets  is  permitted  only  in  accordance  with  management's 
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authorization;  and  that  the  recorded  accountability  for  assets  is  compared 
with  the  existing  assets  at  reasonable  intervals  and  appropriate  action  is 
taken  with  respect  to  any  differences. 

These  requirements  appear  to  have  produced  widespread  uncertainty  and  concern 
within  the  business  community.  Some  executives  maintain  that  they  are 
presently  unable  to  determine  what  constitutes  compliance.  They  argue  that 
many  of  the  terms  used,  such  as  "reasonable  assurances"  and  "reasonable 
detail,"  are  unclear.  On  another  level,  some  companies  are  uncertain  about 
the  relationship  between  the  accounting  and  bribery  provisions  of  the  Act. 

8.  Dual  enforcement  jurisdiction.  Businessmen  and  attorneys  maintain  that 
enforcement  of  the  FCPA  by  two  agencies  creates  unnecessary  uncertainties. 
Sections  103  and  104  proscribe  foreign  corrupt  practices  by  issuers  of 
securities  and  other  domestic  concerns,  respectively.  The  SEC  has  primary 
investigatory  and  civil  enforcement  responsibility  for  violations  by 
companies  that  have  securities  registered  under  section  12  or  that  make 
reports  under  section  15(d)  of  the  Securities  Exchange  Act.  The  Department 
of  Justice  has  similar  civil  jurisdiction  over  privately  held  domestic 
firms.  The  Justice  Department  has  enforcement  responsibility  for  criminal 
violations  for  both  sections  of  the  Act. 

The  SEC  has  declined  to  provide  guidance  to  the  business  community  or  to 
participate  in  Justice's  FCPA  Review  Procedure.  As  a  result,  some  exporters 
believe  the  failure  of  the  two  enforcement  agencies  to  agree  on  a  common 
mechanism  for  providing  guidance  could  result  in  varying  interpretations  for 
similar  provisions. 


Current  Status  and  Continuing  Developments 


Some  steps  have  been  taken  in  an  effort  to  reduce  the  negative  export 
consequences  of  the  FCPA.  The  Department  of  Justice  has  established  a  review 
procedure  and  outlined  its  enforcement  priorities.  The  United  States  has 
continued  to  press  for  the  adoption  of  an  international  agreement  on  bribery. 

FCPA  Review  Procedure.  In  an  effort  to  ameliorate  the  problem  of  ambiguities 
in  the  antibribery  provisions  of  the  Act,  the  Justice  Department  established 
on  March  24,  1980,  a  FCPA  Review  Procedure  similar  to  that  already  available 
in  the  antitrust  area.  Under  this  procedure,  a  business  can  submit  to  the 
Justice  Department  details  of  a  proposed  international  transaction  and  can 
request  a  determination  of  Justice's  enforcement  intentions.  The  validity  of 
the  submission  must  be  certified  by  a  senior  officer  with  operating 
authority.  Justice's  criminal  division  will  respond  to  the  request  within  30 
days  after  receiving  all  the  information  it  considers  relevant  to  the 
proposed  transaction. 

The  Review  Procedure  will  apply  only  to  possible  bribery  violations  and  not 
to  violations  of  other  sections  of  the  law.  The  statement  of  enforcement 
intention  will  bind  the  Justice  Department,  but  not  the  SEC. 

The  Justice  Department  will  not  disclose  information  which  is  exempt  from 
mandatory  public  disclosure  under  the  Freedom  of  Information  Act  concerning, 
the  name  of  the  foreign  country  involved  in  the  proposed  transaction,  the 
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identity  of  foreign  agents  and,  when  it  considers  necessary,  the  name  of  the 
firm  seeking  guidance.  Justice  intends  to  publicize  the  nature  of  each 
transaction  along  with  Justice's  enforcement  intention. 

Businessmen  are  not  optimistic  that  this  procedure  will  prove  very  useful. 
First,  they  believe  that  Justice's  response  will  ordinarily  come  after 
business  decisions  must  be  made.  Second,  they  argue  that  foreign  agents  will 
often  be  reluctant  to  provide  them  with  the  information  needed  by  Justice  to 
evaluate  the  proposed  transactions.  Third,  they  are  concerned  that 
confidential  business  information  contained  in  their  letters  may  be 
disclosed.  They  are  also  concerned  that  the  mere  fact  that  they  have  sought 
Justice  Department  guidance  will  become  known  and  will  result  in  adverse 
publicity.  Fourth,  they  argue  that  the  usefulness  of  this  procedure  is 
substantially  diminished  by  the  SEC's  unwillingness  to  participate. 

Finally,  they  maintain  that  the  precedential  value  of  the  review  letters  is 
limited  because  Justice's  statement  of  enforcement  intentions  will  apply  only 
to  the  particular  transaction  under  review.  Aside  from  this  problem, 
businessmen  point  out  that  it  will  take  a  number  of  years  before  a 
sufficiently  broad  range  of  issues  will  have  been  addressed  under  the 

procedure  to  provide  useful  guidance. 

The  February  1980  statement  of  the  President  directed  the  Secretary  of 
Commerce  and  the  Attorney  General  to  initiate,  after  one  year  of  operating 
experience,  a  review  of  the  effectiveness  of  the  Review  Procedure  m  reducing 
uncertainty  about  the  meaning  of  the  Act.  The  review  will  include  input  from 
business  and  other  interested  parties. 


Enforcement  Priorities.  Assistant  Attorney  General  Philip  B.  Heymann 
outlined  the  Department  of  Justice's  enforcement  priorities  with  respect  to 
the  FCPA  in  a  speech  given  November  8,  1979,  in  New  York.  He  explained  that 
enforcement  priority  means  specifying  the  type  of  cases  which  Wl11  ® 
considered  the  most  urgent  and  egregious.  It  does  not  mean  specifying  which 
cases  the  Department  of  Justice  will  decline  to  prosecute  —  that  type  of 
information  is  to  be  provided  by  the  FCPA  Review  Procedure. 


Enforcement  priorities  relate  to  the  decision  to  open  an  investigation  and  to 

enforcement  action  is  warranted.  The  following 

and  increasing  the  likelihood  of 


determine  what,  if  any, 
actions  were  identified  as 
prosecution: 


being  egregious 


o  Bribes  made  in  a  market  where  the  only  other  competitors  are  American 
companies; 

o  Bribes  made  in  a  market  where  there  are  non-American  competitors,  but 
where  the  only  company  indulging  in  corrupt  practices  is  the  American 

company; 


o  Bribes  made  in  a  country  which  is  making  an  effort  to  eliminate  such 
actions;  and. 


Bribes  made  to  a  foreign  cabinet  officer  or  other  officials  of  high 
rank. 


o 
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The  following  characteristics  were  identified  as  factors  affecting  the 
likelihood  of  prosecution: 

o  The  size  of  the  payment  and  the  size  of  the  transaction; 

o  The  past  conduct  of  the  violator;  * 

o  Involvement,  either  actively  or  passively,  by  a  senior  management 
official; 

o  Involvement  by  a  lower-level  employee  where  the  company  has  been  less 
than  diligent  in  monitoring  employee  activities;  and, 

o  The  strength  of  the  evidence  available  to  the  Justice  Department  and 
the  likelihood  of  obtaining  additional  needed  evidence. 

International  Efforts  to  Reduce  Illicit  Payments.  The  United  States 
Government  has  consistently  taken  the  position  that  bribery  and  extortion 
involving  foreign  officials  are  international  problems  affecting  every  region 
of  the  world  and  all  forms  of  economic  organization.  The  United  States  has 
urged  that  multilateral  international  action  is  essential  to  solve  these 
problems;  that  host  countries  have  a  strong  interest  in  eliminating  practices 
that  raise  the  cost  of  goods  and  services  they  purchase,  distort  development 
programs,  and  undermine  public  confidence  in  government;  and  that  the  major 
trading  powers  have  a  strong  interest  in  eliminating  extortion  and  bribery 
which  distort  international  trade  and  investment  and  implicate  their 
nationals  in  conduct  which  corrupts  the  decisionmaking  process  of  foreign 
governments. 

Accordingly,  the  United  States  has  continued  to  support  the  adoption  of  an 
international  agreement  which  would  establish  a  framework  for  cooperation 
among  nations  to  control  bribery  and  extortion  involving  government  officials 
with  Respect  to  international  commercial  transactions.  The  key  elements  of 
such  an  agreement  are: 

o  A  clear  commitment  by  nations  to  adopt  and  to  enforce  criminal  laws 
prohibiting  bribery  of  foreign  officials  by  their  nationals  and 
prohibiting  extortion  of  foreign  enterprises  by  their  officials;  and 

o  Provisions  for  effective  international  cooperation  in  the  prosecution 
of  offenders  by  exchange  of  information  and  judicial  assistance. 

The  United  States  first  proposed  an  international  agreement  on  bribery  and 
extortion  to  the  United  Nations  Commission  on  Transnational  Corporations  in 
the  spring  of  1976  after  the  General  Assembly  had  adopted  Resolution  3514 
calling  upon  host  and  home  governments  to  cooperate  and  to  prosecute  persons 
who  commit  such  offenses.  in  response  to  this  U.S.  initiative,  the  United 
Nations  Economic  and  Social  Council  established  in  August  1976  a  working 
group  to  examine  the  problem  of  corrupt  practices  and  to  elaborate  in  detail 
the  scope  and  contents  of  an  international  agreement  to  prevent  and  eliminate 
illicit  payments  in  connection  with  international  commercial  transactions. 
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In  June  1976  the  member  governments  of  the  Organization  for  Economic 
Cooperation  and  Development  (OECD)  adopted  guidelines  for  multinational 
enterprises  that  included  the  principle  that  "enterprises  should  not  render 
—  and  they  should  not  be  solicited  or  expected  to  render  —  any  bribe  or 
improper  gift,  direct  or  indirect,  to  any  public  servant  or  holder  of  public 
office. " 


The  President  raised  this  issue  with  the  heads  of  governments  of  the  other 
major  industrial  nations  at  the  London  Economic  Summit  on  May  8,  1977,  and 
they  agreed  that  "illicit  practices  and  improper  conduct  should  be  eliminated 
from  international  trade,  banking  and  commerce."  The  Summit  endorsed  "the 
work  being  done  toward  international  agreements  prohibiting  illicit 
payments. " 


Support  for  an  agreement  has  also  been  expressed  by  ministers  of  all  the  OECD 
countries  at  their  annual  meetings  in  1977  and  1978,  and  the  United  States 
obtained  the  support  of  several  important  Latin  American  leaders  at  a  meeting 
held  in  Panama  in  June  of  1978. 

The  United  States  continues  to  invest  considerable  diplomatic  effort  in  this 
important  project,  and  much  technical  work  has  been  accomplished.  A  draft 
agreement  has  been  prepared  in  the  United  Nations  which  would  establish  a 
basis  for  prohibiting  bribery  and  extortion  involving  foreign  officials. 


Despite  these  developments  and  general  statements  of  support  for 
international  action  by  many  governments,  concrete  international  action  has 
not  yet  been  taken  on  specific  measures  to  deal  with  the  problem.  The 
developing  countries  have  attempted  to  link  progress  on  this  matter  with 
other  issues  in  the  North/South  dialogue.  At  the  same  time,  the  major 
industrial  countries,  who  could  accomplish  a  great  deal  by  refusing  to 
compete  on  the  basis  of  bribery,  have  been  reluctant  to  take  international 

action  on  their  own. 


However,  at  the  Venice  Economic  Summit  the  President  again  raised  the  issue 
with  the  heads  of  state  of  the  other  major  industrial  nations,  and  on 
June  25  1980,  the  seven  nations  issued  a  communique  in  which  they  pledged  to 

commit  their  governments  to  "work  in  the  United  Nations  toward  an  agreement 
to  prohibit  illicit  payments  to  foreign  government  officials  in  international 
business  transactions"  and,  if  that  effort  falters,  to  "seek  to  conciude  an 
agreement  among  ourselves,  but  open  to  all,  with  the  same  objective.  While 
negotiations  on  this  issue  are  likely  to  continue  to  be  difficult, 
coordinated  international  action  on  illicit  payments  will  remain  a  high 
priority  of  this  Administration. 


ANTI BOYCOTT  REGULATIONS 


Definition  of  Potential  Disincentive 


Two  separate  antiboycott  statutes  are  now  in 
Amendments  to  the  Export  Administration  Act  (EAA) 
Ribicoff  Amendment  to  the  Tax  Reform  Act  of  1976 


effect,  the  Antiboycott 
passed  in  1977,  and  the 
(TRA) .  These  two  statutes 
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impose  some  different  prohibitions,  contain  different  exceptions,  authorize 
different  sanctions,  and  are  enforced  by  different  Departments.  The  Sherman 
Antitrust  Act  has  also  been  applied  to  boycott  related  activities  in  a 
consent  decree  entered  by  the  court.  The  prohibitions  set  forth  in  the 
consent  decree  differ  in  some  respects  from  those  in  the  antiboycott  statutes. 

In  comparison  to  other  laws  and  regulations  on  this  subject,  the  EAA 
Amendments  are  more  comprehensive,  in  part  because  they  were  the  result  of  an 
extended  legislative  process  that  involved  the  principal  groups  concerned. 
Although  the  EAA  preempted  state  antiboycott  laws,  it  did  not  supersede  the 
TRA.  While  considerable  efforts  have  been  devoted  to  harmonizing  the 
regulations  implementing  these  two  statutes,  they  are  different  in  critical 
respects.  As  a  result,  behavior  that  is  permissible  under  the  detailed  EAA 
amendments  and  regulations  may  be  restricted  under  the  Tax  Code,  and  vice 
versa. 


Statutory  Authority  and  Policy  Objectives 

The  legal  and  statutory  initiatives  taken  by  the  U.S.  Government  in  1976  and 
1977  against  U.S.  firms  complying  with  unsanctioned  foreign  boycotts  were  a 
direct  result  of  the  substantial  increase  in  Arab  pressure  on  U.S.  firms  to 
support  the  Arab  League  boycott  of  Israel  and  of  blacklisted  companies.  The 
boycott  has  been  in  effect  since  1948,  but  it  was  not  until  the  oil  embargo 
of  1973  and  the  dramatic  increase  in  the  economic  power  of  the  Arab  States 
that  it  began  to  have  a  serious  impact  on  U.S.  commerce.  In  1975,  the 
Congress  focused  its  attention  on  the  boycott  and  determined  that  there  was 
substantial  evidence  that  many  U.S.  firms  were  acquiescing  in  Arab  boycott 
demands  to  the  detriment  of  other  American  companies  and  U.S.  trade  with 
Israel.  The  possibility  that  the  boycott  could  be  used  as  a  weapon  of 
religious  discrimination,  with  U.S.  companies  as  active  participants,  was  of 
particular  concern  to  the  Administration  and  to  the  Congress. 

The  EAA  of  1969  contained  the  first  U.S.  policy  and  regulatory  response  to 
the  boycott.  The  statute  was  slated  to  expire  on  September  30,  1976,  and  in 
1975  the  Congress  began  considering  tougher  antiboycott  measures  in 
conjunction  with  the  extension  of  the  1969  Act.  During  1975  and  1976  several 
States  including  California,  New  York,  Ohio,  and  Maryland  considered  and 
adopted  antiboycott  laws.  The  Justice  Department  brought  court  action 
against  Bechtel  in  1976  for  alleged  violations  of  the  Sherman  Act,  applying 
an  antitrust  analysis  to  certain  boycott  activities.  The  TRA  included  a 
provision  denying  certain  foreign  tax  benefits  to  companies  participating  in 
unsanctioned  foreign  boycotts.  In  1977  when  amendments  were  adopted  to 
extend  the  EAA  of  1969,  the  new  antiboycott  provisions  specifically  preempted 
State  laws  in  an  effort  to  set  out  a  comprehensive  program  opposing 
participation  by  U.S.  companies  in  unsanctioned  foreign  boycotts.  In  1979, 
the  EAA  was  extended  through  1983  with  the  antiboycott  provisions  unchanged. 

The  statutory  and  regulatory  restrictions  barring  cooperation  with 
unsanctioned  foreign  boycotts  are  incorporated  in: 
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o  Export  Administration  Act  of  1979,  (Pub.  L.  96-72,  to  be  codified  at 
50  U.S.C.  app.  s.  2401  et  seq.)  and  Export  Administration  Regulations 
(15  C.F.R.  Part  369  (1979)).  The  foreign  boycotts  provisions  were 

originally  added  by  Title  II  of  the  Export  Administration  Amendments 
of  1977  (Pub.  L.  95-52)  to  the  Export  Administration  Act  of  1969  (50 

U.S.C.  app.  s.  2401  et  seq.  (1976  &  Supp.  I  1977)). 

o  Tax  Reform  Act  of  1976,  I.R.C.  s.  999  and  Treasury  Guidelines, 

January  20,  1978,  43  Fed.  Reg.  3454,  1978,  Additional  Guidelines, 

November  14,  1979  (44  Fed.  Reg.  66272,  1979). 

o  Sherman  Act  (15  U.S.C.  s.  1  et  seq. ) .  The  Department  of  Justice  sued 
Bechtel  Corporation  under  the  antitrust  laws  for  boycott  activity. 
The  matter  was  resolved  by  the  entering  of  a  consent  decree  on 

January  5,  1979  (United  States  v.  Bechtel,  No.  C-76-99-WAI,  N.D.  Cal. 
1979)  . 

o  State  laws.  A  number  of  states  adopted  antiboycott  laws  during  1975 

and  1976.  The  foreign  boycotts  provisions  of  the  1977  Export 

Administration  Amendments  specifically  preempted  State  laws,  thus 
establishing  a  uniform  federal  antiboycott  policy  and  program. 

Export  Administration  Act.  Section  3(5)  of  the  EAA  of  1979  describes  U.S. 
policy  with  regard  to  foreign  boycotts  as  follows: 

"It  is  the  policy  of  the  United  States: 

to  oppose  restrictive  trade  practices  or  boycotts  fostered  or  imposed 
by  foreign  countries  against  other  countries  friendly  to  the  United 
States  or  against  any  United  States  person; 

—  to  encourage  and,  in  specified  cases,  require  United  States  persons 
engaged  in  the  export  of  goods  or  technology  or  other  information  to 
refuse  to  take  actions,  including  furnishing  information  or  entering 
into  or  implementing  agreements,  which  have  the  effect  of  furthering 
or  supporting  the  restrictive  trade  practices  or  boycotts  fostered  or 
imposed  by  any  foreign  country  against  a  country  friendly  to  the 
United  States  or  against  any  United  States  person;  and 

to  foster  international  cooperation  and  the  development  of 
international  rules  and  institutions  to  assure  reasonable  access  to 
world  supplies." 

The  EAA  and  Export  Administration  Regulations  (5  C.F.R.  Part  369  (1979))  are 

designed  to  further  these  objectives  through  the  prohibition  of  specified 
acts  by  any  U.S.  person  with  respect  to  his/her  activities  in  the  interstate 
or  foreign  commerce  of  the  United  States,  and  the  requirement  that  receipt  of 
requests  to  comply  with,  further,  or  support  unsanctioned  foreign  boycotts  be 
reported  to  the  Department  of  Commerce. 

The  law  and  regulations  do  not  seek  to  interfere  with  the  sovereign  right  of 
foreign  states  to  impose  economic  sanctions  or  participate  in  boycotts. 
Rather,  the  objective  of  the  law  is  to  discourage  and,  in  certain  instances, 
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prohibit  U.S.  persons  from  complying  with  foreign  boycotts  of  friendly 
nations,  particularly  where  such  compliance  impedes  commerce  between  U.S. 
persons  or  between  the  United  States  and  nations  friendly  to  it. 

The  Office  of  Antiboycott  Compliance  within  the  International  Trade 
Administration  of  the  Department  of  Commerce  administers  these  regulations. 
The  Office  provides  informal  compliance  guidance  to  exporters  and  to  other 
affected  parties. 

Tax  Reform  Act  of  1976.  The  antiboycott  provisions  of  the  TRA  seek  to  deny 
certain  foreign  tax  benefits  to  U.S.  companies  that  participate  in 
unsanctioned  foreign  boycotts.  Foreign  tax  benefits  are  designed  to  promote 
international  trade  and  expand  the  participation  of  U.S.  companies  in  the 
world  market.  To  the  extent  U.S.  companies  participate  in  activities 
restricting  trade  in  cooperation  with  foreign  countries,  they  will  not 
receive  the  benefit  of  these  tax  incentives. 

The  Department  of  the  Treasury  developed  the  guidelines  and  administers  the 
program.  The  Internal  Revenue  Service  and  its  auditors  and  investigators 
enforce  these  provisions. 

Sherman  Antitrust  Act.  The  Sherman  Act,  while  not  an  antiboycott  law  per  se, 
was  adopted  to  promote  free  competition  in  U.S.  commerce  and  to  prohibit 
conspiracies  in  restraint  of  trade.  In  U.S.  v.  Bechtel,  the  Justice 
Department  sought  to  eliminate  agreements  and  actions  by  a  U.S.  company  in 
support  of  a  foreign  boycott  that  restricted  trade  between  U.S.  persons  by 
applying  the  Sherman  Act.  The  Antitrust  Division  of  the  Department  of 
Justice  and  the  Federal  Trade  Commission  enforce  the  Sherman  Act.  Private 
parties  may  bring  civil  suits  for  treble  damages  and  injunctive  relief  under 
it. 

International  Efforts.  As  part  of  the  overall  antiboycott  policy  of  the 
United  States  and  in  an  effort  to  reduce  potential  adverse  effects  on 
exports,  the  United  States  closely  follows  antiboycott  efforts  by  other 
nations.  While  other  nations  have  given  serious  and  active  consideration  to 
measures  of  their  own  to  oppose  secondary  and  tertiary  boycotts,  the  general 
pattern  has  been  for  governments  simply  to  announce  opposition  to  such 
boycotts.  Legislative  initiatives  have  been  rare.  A  detailed  study  by  the 
Congressional  Research  Service  issued  in  May  1979  (THE  ARAB  BOYCOTT  OF 
ISRAEL:  Possibilities  for  European  Cooperation  with  U.S.  Antiboycott 

Legislation,  Charlotte  A.  Phillips)  concludes  that  prospects  for  such  action 
in  the  future  are  not  good. 

Only  France  and  the  Province  of  Ontario,  Canada,  are  known  to  have  enacted 
any  form  of  antiboycott  legislation.  Legislative  hearings  on  bills  directed 
against  secondary  foreign  boycotts  were  held  during  1979  in  the  United 
Kingdom  and  the  Netherlands.  The  results  of  these  hearings,  however,  have 
been  inconclusive  thus  far.  France  enacted  an  anti— discrimination  law  in 
1977,  but  when  COFACE  (France's  equivalent  to  the  U.S.  Export-Import  Bank) 
stopped  processing  contracts  containing  boycott  conditions,  the  Government 
issued  an  administrative  order  halting  the  use  of  the  law  as  an  antiboycott 
mechanism.  The  order  has  been  overturned  in  the  French  courts  but  the  law 
will  probably  be  reconsidered.  In  Germany,  the  Government  will  assist  firms 
in  solving  boycott  problems  but  apparently  does  not  intend  to  introduce  any 
antiboycott  legislation. 


Private  Sector  Views 


The  Business  Community.  A  number  of  U.S.  companies  asserted  they  lost 
business  opportunities  due  to  the  antiboycott  laws  and  regulations.  These 
accounts  generally  involve  invitations  to  bid  containing  prohibited  boycott 
terms  or  requests  for  information  which  cannot  be  provided.  In  addition, 
reports  from  Foreign  Service  posts  in  virtually  all  Arab  countries  (largely 
reflecting  the  views  of  U.S.  firms  operating  there)  indicate  that  the 
antiboycott  laws  negatively  affect  U.S.  exports;  however,  the  degree  of  the 
impact  appears  to  vary  considerably  from  country  to  country.  Some  posts  have 
characterized  the  effects  as  a  relatively  minor  problem  while  others  suggest 
that  the  antiboycott  laws  represent  a  significant  deterrent  to  U.S.  exports. 
Some  posts  also  indicate  that  the  U.S.  antiboycott  laws  and  regulations  deter 
some  small  and  medium-sized  businesses  from  engaging  in  export  trade  with 
boycotting  countries.  (Appendix  C  contains  a  more  detailed  discussion  of 
Foreign  Service  posts’  comments.) 

On  the  other  hand,  some  U.S.  firms  have  successfully  negotiated  revisions  in 
contract  terms  and  requirements  eliminating  prohibited  boycott  conditions  in 
certain  countries.  However,  such  modification  is  not  possible  in  every 
instance  or  in  every  country.  Some  other  firms  with  substantial  trade  with 
boycotting  countries  have  indicated  they  are  no  longer  receiving  boycott 
requests  regarding  these  transactions. 

The  competitiveness  of  American  enterprises  can  be  affected  by  other  factors 
even  in  boycott  situations.  The  factors  include  noncompetitive  bids,  foreign 
government  subsidizations  of  exports,  inexperience  in  dealing  with  customers 
in  the  Middle  East,  inability  to  maintain  qualified  American  personnel 
abroad,  and  restrictions  imposed  by  other  federal  laws. 

However,  the  existence  of  multiple  U.S.  antiboycott  programs  is  cited  by  some 
businessmen  as  troublesome.  Of  particular  concern  are  the  Treasury 
guidelines  and  certain  activities  prohibited  by  Treasury  that  are  permissible 
under  the  Commerce  rules.  Some  executives  believe  the  antiboycott  program 
should  be  consolidated  in  the  Department  of  Commerce  because  of  its  expertise 
in  foreign  trade  activities. 

The  Department  of  Commerce  rules  against  furnishing  certain  types  of 
information  to  boycotting  country  governments  also  create  concern  in  the 
business  community.  Some  businessmen  believe  this  prohibition  adversely 
affects  the  ability  of  American  companies  to  respond  adequately  to  false 
allegations  made  by  foreign  competitors  to  a  boycotting  country  or  boycott 
office.  Without  the  ability  to  respond,  businessmen  believe  U.S.  firms  may 

be  blacklisted  or  lose  business. 

Some  businessmen  argue  that  antiboycott  reporting  requirements  place  an 
economic  burden  on  companies  and  that  these  reports  to  both  Treasury  and 
Commerce  may  discourage  some  smaller  companies  from  entering  the  export 
market. 

The  Jewish  Community.  Various  Jewish  groups  have  followed  the  antiboycott 
programs  with  great  interest  and  believe  the  programs  have  substantially 
contributed  to  reducing  the  effect  of  foreign  boycotts  on  U.S.  commerce.  The 
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groups  also  have  been  concerned  with  potential  negative  impacts  on  U.S.  trade 
with  the  Mideast  and  issued  an  analysis  of  these  impacts  in  May  1979.  This 
report,  prepared  by  the  American  Jewish  Committee,  concluded  that  despite  a 
broad  range  of  problems  confronting  U.S.  exporters  to  the  Mideast,  sales  have 
continued  to  rise  dramatically  and  antiboycott  laws  could  not  be  reliably 
identified  as  contributing  to  a  restraint  of  U.S.  exports. 

The  Jewish  groups  recognize  some  duplication  in  the  different  antiboycott 
programs,  but  stress  the  differences  in  scope  and  coverage  of  the  TRA  and  the 
EAA.  They  regard  the  application  of  the  TRA  to  foreign  operations  of  U.S. 
companies  and  the  potential  tax  penalties  in  that  law  as  an  effective 
complement  to  the  prohibitions  of  the  EAA.  They  contend  that  these  laws 
operate  together  to  protect,  with  minimal  costs,  the  rights  of  U.S.  persons 
to  trade  freely  throughout  the  world. 

Organized  Labor  Views.  Organized  labor  has  strongly  and  consistently 
supported  legislation  to  oppose  participation  by  American  firms  in 
unsanctioned  foreign  boycotts.  Labor  has  also  supported  negotiations  to 
resolve  differences  and  misunderstandings  brought  about  by  such  boycotts. 

Boycotting  Country  Views.  Several  boycotting  countries  have  made  important 
modifications  in  their  programs  which  have  reduced  the  conflict  between 
American  laws  and  their  boycott  requirements.  They  now  accept  shipping 
certificates  which  list  the  national  origin  of  goods  in  positive, 
nonexclusionary  terms  instead  of  the  negative,  exclusionary  certificates  of 
origin  previously  issued.  Almost  all  boycotting  countries  now  delete,  from 
government  contracts  clauses,  a  requirement  of  compliance  with  the  host 
country's  boycott  laws.  The  boycott  clause  has  given  way  to  a  permissible 
clause  acknowledging  the  applicability  of  the  host  country's  laws.  Many 
government  contractors  have  replaced  the  requirement  that  American 
contractors  agree  to  refrain  from  employing  blacklisted  suppliers  or 
sub-contractors  with  a  provision  which  reserves  for  the  boycotting  country 
the  exclusive  right  to  make  the  unilateral  and  specific  selection  of 
suppliers  and  sub-contractors.  This  is  an  acceptable  practice  under  U.S. 
antiboycott  laws,  provided  the  contractor  does  not  supply  his  client  with  a 
boycott-based  bidders'  list. 

These  modifications  do  not,  however,  cover  all  business  situations  in  these 
countries.  In  addition,  several  boycotting  countries  continue  to  impose 
boycott  conditions  incompatible  with  U.S.  regulations,  and  thereby  inhibit 
U.S.  business  opportunities  in  these  countries. 

The  result  of  the  modifications  made  by  boycotting  countries  has  been,  in 
some  instances,  to  increase  exports  by  permitting  companies  that  would  not 
comply  with  the  boycott  to  do  business  in  the  Arab  world. 


Private  Sector  Suggestions 


The  Business  Community.  Some  members  of  the  business  community  suggest  that 
unwarranted  differences  among  the  three  antiboycott  programs  should  be 
eliminated  and  antiboycott  enforcement  should  be  consolidated  within  the 
Department  of  Commerce.  While  there  were  a  few  suggestions  to  reduce 
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substantially  the  scope  of  the  law  and  to  reduce  the  reporting  obligation, 
most  comments  reflected  an  understanding  and  support  of  the  policy  objectives 
of  the  antiboycott  programs. 

Some  respondents  recommended  that  the  Treasury  guidelines  be  made  congruent 
with  the  Commerce  Department's  regulations  and  enforcement  procedures  with 
respect  to:  pre-law  boycott  commitments;  generalized  law  compliance  clauses? 
implied  agreements  arising  out  of  undertakings  to  certify  fact;  and,  implied 
agreements  arising  from  unilateral  declaration. 

Another  suggestion  recommended  amending  Section  8(a) (2)  of  the  Export 
Administration  Act  of  1979  to  permit  U.S.  firms  to  refute  specific  erroneous 
information  which  has  prompted  or  may  prompt  blacklisting  action.  This 
suggestion,  though  it  would  create  a  hard-to-police  loophole  in  the 
"furnishing  information"  prohibitions  of  the  antiboycott  laws  and 
regulations,  would  allow  U.S.  firms  to  furnish  nondiscr iminatory  factual 
information  to  boycott  authorities.  The  information  conveyed  would  be 
limited  to  refuting  mistaken  beliefs  or  factual  suppositions  by  foreign 
authorities. 


The  Jewish  Community.  The  Jewish  groups  understood  the  desire  to  reduce 
conflicting  and  overlapping  antiboycott  programs,  but  stated  that 
harmonization  should  not  result  in  a  reduction  in  scope  or  coverage  currently 
provided  by  the  two  laws.  They  recommended  continued  monitoring  of  the 
programs'  administration  to  identify  an  effective  means  of  unifying  the 
antiboycott  effort. 


Current  Status  and  Continuing  Developments 

Lessened  Differences  Between  Commerce  and  Treasury  Regulations.  Despite 
fundamental  differences  in  approach  and  coverage.  Commerce  and  Treasury  have 
worked  very  closely  to  harmonize  their  regulations  to  the  greatest  extent 
possible.  Constant  discussion  on  new  issues  between  the  two  Departments  and 
continuing  efforts  to  find  common  ground  on  pre-existing  issues  have  led  to 
many  informal  and  formal  resolutions  of  differences.  Two  recent  examples  are 
the  treatment  of  shipping  and  insurance  clauses  in  Saudi  Arabian  letters  of 
credit  and  the  handling  of  the  termination  of  Egyptian  participation  in  the 
boycott  of  Israel. 

Prior  to  November  1979,  Treasury  regarded  shipping  and  insurance  clauses 
contained  in  letters  of  credit  from  Saudi  Arabia  as  evidence  of  participation 
in  a  boycott  transaction  which  led  to  the  denial  of  foreign  tax  benefits. 
Commerce  interpreted  the  same  language  as  not  constituting  a  violation  of  its 
regulations.  After  numerous  meetings  in  Washington  and  Saudi  Arabia, 
Treasury  and  Commerce  resolved  their  differences  and  published  notice  of 
uniform  treatment  of  the  language  (Treasury  at  44  Fed.  Reg.  66272,  November 
14,  1979;  Commerce  at  44  Fed.  Reg.  67374,  November  26,  1979). 

As  a  result  of  the  Camp  David  accord,  Egypt  terminated  its  participation  in 
the  Arab  League  boycott  of  Israel.  Both  departments  recognized  this  positive 
step  and  coordinated  their  official  recognition  of  the  action  and  its  effect 
under  the  antiboycott  regulations  (Treasury  at  45  Fed.  Reg.  23574,  April  7, 
1980;  Commerce  at  45  Fed.  Reg.  29010,  May  1,  1980). 
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Unresolvable  Differences  Between  Treasury  and  Commerce  Regulations.  The 

statutory  framework  of  the  TRA  and  the  EAA  laws  precludes  the  resolution  of 

all  differences.  The  basic  jurisdictional  differences  (the  TRA  applies  to 
taxpayers  and  their  activities  worldwide,  the  EAA  affects  only  U.S.  persons 
and  their  activities  in  U.S.  commerce)  hinder  a  unified  approach.  Other 
differences  include  the  interpretation  of  certain  contractual  terms  involving 
boycott  conditions.  Treasury  regards  some  phrases  as  not  constituting  an 
agreement  under  their  regulations  while  Commerce  treats  the  same  language  as 
a  prohibited  term.  (Compare  Treasury  Guidelines  H-3  and  H-4,  January  25, 
1978,  43  Fed.  Reg.  3454  and  15  C.F.R.  269.2  (a)  agreement  to  refuse  do 
business,  examples  ( i i i )  -  (vi)  (1979)).  Another  difference  involves 

Commerce's  exception  which  permits  bona  fide  residents  of  boycotting 
countries  to  comply  with  otherwise  prohibited  requirements  of  those 
countries'  laws  while  Treasury  regulations  view  such  action  as  impermissible 
(See  15  C.F.R.  369 .3 (f ) (1979) ) .  These  differences  require  legislation  if 
they  are  to  be  resolved. 

Bilateral  Negotiations.  As  previously  discussed,  bilateral  negotiations  have 
had  mixed  success.  Discussions  are  continuing  with  several  boycotting 
countries  in  an  effort  to  obtain  clarification  of  ambiguous  conditions.  As 
new  contractual  or  commercial  terms  evolve,  these  discussions  will  continue. 
Discussions  with  competitor  nations  to  coordinate  responses  to  the  boycott 
have  had  limited  success  and  have  little  prospect  for  improvement. 


ANTITRUST  LAWS 


Definition  of  the  Potential  Disincentive 

Antitrust  laws  can  directly  affect  the  operations  of  American  companies 
abroad.  Every  year,  American  businesses  enter  into  thousands  of 
international  transactions  that  may  raise  possible  antitrust  issues.  These 
include  overseas  distribution  agreements;  overseas  joint  ventures  for 
research,  manufacturing,  construction  or  distribution;  patent,  trademark,  and 
know-how  licenses;  distributorship  contracts,  or  mergers  with  foreign  firms; 
and  raw  material  procurement  agreements  or  concessions. 

Many,  perhaps  most,  of  these  transactions  do  not  raise  serious  antitrust 
enforcement  concerns.  Uncertainty  about  the  application  of  the  antitrust 
laws  to  these  transactions,  however,  may  cause  businesses  to  abandon  or  limit 
questionable  transactions,  or  to  embark  upon  unnecessarily  restrictive 
transactions  which  would  not  be  undertaken  if  the  antitrust  risk  were  more 
clearly  perceived.  The  effect  may  be  an  unnecessary  constraint  on  fully 
exploiting  export  opportunities. 

Statutory  Authority  and  Policy  Objectives 

The  U.S.  antitrust  laws  are  the  foundation  of  our  broad  national  commitment 
to  an  economy  based  on  competition.  Competitive  policies  lead  to  efficiency 
in  the  allocation  of  resources  by  providing  consumers  with  the  goods  they 
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desire  at  the  lowest  price  that  efficient  business  operations  can  profitably 
offer.  Competitive  policies  include  forbidding  artificial  restraints  on  the 
operation  of  market  forces  and  preventing  individual  firms  from  dominating 
markets  so  that,  for  example,  they  can  raise  prices  above  competitive  levels. 

The  most  relevant  antitrust  provisions  are  Sections  1  and  2  of  the  Sherman 
Act,  enacted  in  1890.  Section  1  bars  "every  contract,  combination. . .or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several  States,  or 
with  foreign  nations...."  Section  2  makes  it  a  violation  of  the  law  to 
"monopolize,  or  attempt  to  monopolize,  or  combine  or  conspire  with  any  other 
person  or  persons,  to  monopolize  any  part  of  the  trade  or  commerce  among  the 
several  States,  or  with  foreign  nations..."  In  addition.  Section  7  of  the 
Clayton  Act  of  1914  prohibits  anticompetitive  mergers  between  firms  engaged 
in  U.S.  domestic  or  foreign  commerce. 

The  Antitrust  Division  of  the  Department  of  Justice  and  the  Federal  Trade 
Commission  are  the  federal  agencies  responsible  for  enforcing  the  antitrust 
laws.  In  addition,  any  private  party  purportedly  injured  by  what  may  be  an 
antitrust  violation  can  sue  for  injunctive  relief  or  for  treble  damages. 

Compliance  with  the  antitrust  laws  presents  for  business  a  task  very 
different  from  that  presented  by  many  of  the  other  legal  rules  that  affect 
international  transactions.  Antitrust  statutes  do  not  provide  a  checklist  of 
specific,  detailed  statutory  requirements,  but  instead  set  forth  broad 
principles  of  general  application.  Antitrust  concerns  very  often  are  not  so 
much  with  the  particular  form  of  a  transaction,  but  its  surrounding 
circumstances.  Although  certain  types  of  agreements  are  regarded  as  illegal 
per  se  —  notably,  price-fixing  and  territorial  allocations  —  most 

restraints  are  tested  by  a  full  inquiry  into  whether  they  will  have  a 
significant  adverse  effect  on  competition,  what  the  justification  for  them 
is,  and  whether  that  justification  could  be  achieved  in  a  less 

anticompetitive  way  (the  so-called  "rule  of  reason"  test) .  Even 
sophisticated  business  executives  may  be  unable  to  determine  the  legality  of 
a  proposed  transaction  without  the  extensive  advice  of  antitrust  counsel. 

A  special  antitrust  exemption  is  provided  under  the  Webb-Pomerene  Act  for  the 
joint  export  activities  of  an  export  association  of  American  producers, 
provided  that  the  association  does  not:  (i)  artificially  or  intentionally 

restrain  U.S.  domestic  trade  or  affect  U.S.  domestic  prices;  or,  (ii) 

restrain  the  export  trade  of  any  U.S.  competitor  of  the  association.  The 
Webb-Pomerene  Act  applies  solely  to  the  export  of  "goods,  wares  or 
merchandise"  and,  therefore,  does  not  explicitly  extend  to  service  and 
licensing  transactions.  To  be  eligible  for  the  exemption,  an  association 
must  be  limited  to  domestic  firms. 

The  application  of  U.S.  antitrust  laws  to  overseas  activities  raises  some 
difficult  questions  of  jurisdiction.  There  is,  for  example,  the  question  of 
subject  matter  jurisdiction:  whether  U.S.  antitrust  law  applies  to  overseas 
acts  which  affect  U.S.  commerce.  The  acts  of  U.S.  citizens  in  a  foreign 

nation  normally  are  subject  to  the  law  of  the  country  where  they  take  place. 
Yet  U.S.  law  in  general,  and  U.S.  antitrust  laws  in  particular,  are  not 
limited  to  transactions  which  take  place  within  our  borders.  When  foreign 
transactions  have  a  substantial  and  foreseeable  effect  on  U.S.  commerce,  they 
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too  are  subject  to  U.S.  law.  Analysis  of  whether  there  is  an  impact  on  U.S. 
commerce  sufficient  to  confer  jurisdiction  generally  involves  a  factual 
analysis  of  the  purpose  and  effect  of  the  act.  Enforcement  action  may 
sometimes  be  limited  by  the  availability  of  affirmative  defenses  such  as: 
(i)  the  act  of  state  doctrine;  (ii)  the  defense  of  foreign  governmental 
compulsion;  and,  (iii)  other  claims  based  on  considerations  of  comity. 

The  Antitrust  Division  has  stated  that  its  enforcement  activities  have  two 
major  purposes  with  respect  to  international  commerce.  The  first  is  to 
protect  the  American  consuming  public  by  assuring  it  the  benefit  of 
competitive  products  and  ideas  produced  by  foreign  competitors,  as  well  as 
domestic  competitors.  The  second  enforcement  objective  is  to  protect 
American  export  and  investment  opportunities  against  privately  imposed 
restrictions.  The  concern  is  that  each  U.S. -based  firm  engaged  in  the  export 
of  goods,  services,  or  capital  should  be  allowed  to  compete  on  the  basis  of 
price  and  quality  and  not  be  shut  out  by  restrictions  imposed  by  more 
powerful  competitors.  An  important  objective  of  these  policies  is  to  enhance 
U.S.  export  opportunities. 


Private  and  Public  Sector  Views  and  Suggestions 


The  view  that  antitrust  laws  act  as  an  export  disincentive  is  not  a  new 
concern.  An  FTC  report  to  Congress  in  1916  concluded  that  "doubt  and  fear  as 
to  legal  restrictions  prevent  Americans  from  developing  equally  effective 
organizations  for  overseas  business  and  that  the  foreign  trade  of  our 
manufacturers  and  producers,  particularly  the  smaller  concerns,  suffers  in 
consequence."  (Report  of  the  House  Committee  on  the  Judiciary  on  H.R.  1735, 
H.R.  Rep.  No.  1118,  64th  Congress,  1st  Session  3,  1916.)  This  report 
proposed  enactment  of  what  became  the  Webb-Pomerene  Act,  pointing  out  that: 

"There  are  many  great  lawyers  who  think  there  is  nothing  in  existing  laws 
to  prevent  American  manufacturers  and  exporters  from  combining  in 
whatever  manner  they  please  in  foreign  countries  to  dispose  of  their 
products;  but  other  lawyers  take  the  position  that  there  is  doubt  about 
this  power,  and  in  order  to  absolutely  clarify  the  situation  and  in 
common  fairness  to  our  American  exporters,  we  present  this  bill." 

Prior  private  and  Congressional  studies  have  attempted  to  establish  adverse 
effects  of  antitrust  laws  on  American  exports.  For  example,  the  report  of  a 
task  force  of  the  U.S.  Chamber  of  Commerce  in  1974  concluded  that,  in  selling 
goods  and  services  overseas,  U.S.  exporters  and  contractors  are  unfairly  and 
discriminatorily  restricted  by  U.S.  antitrust  laws.  A  study  by  the  National 
Association  of  Manufacturers  similarly  concluded  that  U.S.  companies  are 
handicapped  in  their  international  competitive  efforts  as  exporters  and 
investors  by  the  extraterritorial  application  of  American  antitrust 
statutes.  A  Bureau  of  Mines  report,  however,  concluded  that  antitrust  laws 
were  not  a  significant  impediment  to  the  exports  of  the  companies  studied. 

In  addition  to  reviewing  these  studies,  information  was  sought  directly  from 
both  the  public  and  private  sectors.  In  response  to  its  request  for  comments 
pertaining  to  export  disincentives,  the  Department  of  Commerce  received 
approximately  35  comments  on  the  effects  of  the  antitrust  laws.  Some  of  the 
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associations  or  groups,  such  as  the  Emergency  Committee  for  American  Trade 
and  the  U.S.  Chamber  of  Commerce,  represent  the  views  of  numerous  companies 
with  significant  export  activities.  These  comments  indicate  that  American 
antitrust  laws  are  perceived  as  a  significant  disincentive  to  U.S.  exports. 
The  most  significant  problems  reported  are  summarized  below. 

First,  the  Webb-Pomerene  exemption  is  said  to  inadequately  address  the  needs 
of  many  exporters,  particularly  small  and  medium-sized  firms. 

Second,  foreign  joint  ventures  and  bidding  consortia  are  said  to  be  deterred 
by  uncertainty  about  the  "rule  of  reason"  standard.  Some  commenters  argue 
that  existing  enforcement  policy  does  not  consider  the  ability  of  U.S.  firms 
to  remain  competitive  in  international  markets  or  the  realities  of  "big 
ticket"  projects  abroad. 

Third,  some  companies  allege  that  they  avoid  entering  licensing  agreements 
with  foreign  companies  because  the  antitrust  laws  prevent  them  from  securing 
contract  provisions  that  make  exporting  worthwhile.  As  a  result,  these  firms 
argue  that  the  prospective  foreign  licensee  will  substitute  a  foreign 
licensor  for  the  American  company  or  is  encouraged  to  develop  independently  a 
technology  to  be  competitive  with  the  U.S.  firm  rather  than  purchase  it  from 
that  firm. 

For  example,  the  antitrust  laws  prohibit  an  American  firm  from  entering  into 
a  "know-how"  license  with  a  foreign  firm  that  unreasonably  restricts  the 
importation  into  the  United  States  of  products  manufactured  under  the  license 
by  the  foreign  company.  Likewise,  an  American  company  cannot  insist  upon  an 
exclusive  grant-back  of  any  technology  developed  by  the  foreign  firm  based  on 
the  underlying  know-how  or  technology  supplied  by  the  U.S.  company. 

These  companies  argue  that  exports  are  hindered  in  several  ways.  First,  the 
American  company  loses  an  opportunity  to  increase  U.S.  exports  of  related 
capital  equipment  to  the  foreign  licensee.  Second,  the  U.S.  licensor  does 
not  receive  royalty  payments  that  benefit  our  balance  of  payments.  Finally, 
American  companies  cannot  obtain  the  most  recent  foreign  technological 
developments  and,  therefore,  lose  their  competitiveness  in  world  markets. 

A  fourth  major  concern  of  some  firms  is  that  antitrust  uncertainty  chills  the 
conduct  of  U.S.  exporters.  The  nation's  antitrust  laws  each  have,  by  their 
terms,  some  application  to  the  foreign  commerce  of  the  United  States. 
Neither  the  statutory  language  nor  the  legislative  history  of  these  laws 
offers  significant  guidance,  however,  as  to  how  antitrust  enforcement  should 
operate  in  the  distinctive  and  sensitive  area  of  international  business. 
Antitrust  legislation  has  provided  the  enforcement  agencies  and  the  courts 
with  little  guidance  and  much  leeway  in  developing  such  critical  concepts  as 
subject  matter  jurisdiction,  applicable  defenses,  and  the  degree  of 
importance  attached  to  U.S.  trade  and  foreign  policy. 

A  further  and  related  expressed  concern  of  some  firms  involves  three  of  the 
most  difficult  legal  topics:  sovereign  immunity,  act  of  state,  and  foreign 
compulsion.  All  relate  to  the  special  problems  created  when  the  commercial 
activities  in  question  are  those  engaged  in,  sanctioned,  or  required  by 
foreign  governments.  These  activities  are  sometimes  quite  deliberate 
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deviations  from  competitive  principles.  Moreover,  some  of  our  oldest  trading 
partners  strongly  object  to  the  extraterritorial  application  of  our  antitrust 

laws. 

These  governmental  disputes  can  create  uncertainty  in  foreign  commercial 
activities  because  American  firms  cannot  clearly  determine  the  outer 
boundaries,  functionally  or  geographically,  of  the  antitrust  laws'  reach. 
American  firms  may  also  be  obliged  to  comply  with  host  country  business 
practices  which  could  lead  to  antitrust  liability.  As  a  result,  some 
American  multinational  enterprises  suggest  that  these  increasingly  complex 
jurisdictional  disputes  may  make  doing  business  in  certain  foreign  markets 
too  risky. 

Another  problem  raised  by  many  firms  is  that  they  believe  that  U.S.  antitrust 
policies  hinder  effective  responses  in  the  modern  world  economy.  In 
particular,  some  American  companies  assert  that  where  foreign  cartels  exist 
it  may  be  necessary  and  appropriate  to  encourage  United  States  cartel-like 
arrangements  to  equalize  bargaining  positions.  This  is  especially  true  in 
those  industries  where  foreign  cartels,  boycotts  and  other  restrictive 
activities  are  operated  by  or  with  the  approval  of  state-owned  enterprises  or 
foreign  governments. 

Interested  parties  other  than  exporting  companies  also  share  these  views. 
The  President's  Export  Council  observed  that  antitrust  enforcement  hinders 
exports  because  of  (a)  uncertainties  about  the  Government's  prosecutorial 
intentions,  (b)  the  regulation  of  foreign  subsidiary  operations  even  where 
U.S.  consumers  are  not  significantly  affected  by  those  operations,  and  (c) 
the  growing  number  of  international  disputes  over  extraterritorial 
enforcement  of  U.S.  antitrust  laws. 

The  National  Governors'  Association  strongly  criticized  the  operation  of  the 
antitrust  laws  in  international  trade.  It  identified  extraterritorial 
jurisdiction,  overlapping  enforcement  responsibilities,  and  uncertainty  as 
the  most  serious  export  disincentives  caused  by  the  antitrust  laws. 

These  issues  have  recently  come  before  Congress.  Senator  Javits  has  proposed 
consideration  of  several  international  antitrust  issues  that  affect  U.S. 
competitiveness  in  world  markets.  Senator  Mathias  has  introduced  a  bill,  S. 
1010,  to  establish  a  Commission  to  study  the  international  application  of 
U.S.  antitrust  laws.  The  Commission  would  be  directed  to  examine  the 
following  issues:  facilitation  of  joint  ventures;  problems  in  dealing  with 
foreign  governments;  clarification  of  the  application  of  antitrust  laws  to 
international  transactions;  role  of  private  antitrust  lawsuits;  and 
facilitation  of  licensing  of  technology  abroad. 


Administration  Actions 


Domestic  Actions.  Most  of  the  complaints  about  the  inhibiting  effect  of  the 
antitrust  laws  on  exports  are  either  general  observations  or  comments  upon 
the  uncertainty  created  by  those  laws.  Specific  instances  of  lost  export 
opportunities  resulting  from  a  demonstrated  substantive  antitrust  prohibition 
were  not  reported  in  response  to  the  Federal  Register  request  for 
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information.  This  absence  could  in  some  cases  be  attributable  to  an 
established  pattern  of  entering  into  new  business  that  avoids  even 
consideration  of  business  opportunities  on  the  margin  of  antitrust  legality. 
It  could  also  be  due  to  the  reluctance  of  businesses  to  discuss  their 
antitrust  problems  or,  in  the  case  of  some  firms,  to  the  absence  of  any 
significant  inhibiting  effect  on  exports. 

Nonetheless,  some  businesses  are  uncertain  about  the  application  of  the 
antitrust  laws  to  export  activities.  Uncertainty  can  inhibit  exports  as 
effectively  as  a  regulation  that  clearly  prohibits  them.  For  these  reasons, 
several  steps  have  been  taken  to  clarify  the  application  of  the  antitrust 
laws  to  export  activities. 

The  Department  of  Justice  first  addressed  these  concerns  in  its  January  1977 
"Antitrust  Guide  for  International  Operations"  which  it  prepared  after 
extensive  discussion  with  the  President's  Export  Council.  The  Guide  presents 
a  general  statement  about  the  application  of  U.S.  antitrust  laws  to  foreign 
commerce.  The  general  discussion  is  followed  by  fourteen  hypothetical 
problems,  most  of  which  were  posed  by  representatives  of  the  business 
community.  Justice  drafted  the  Guide,  in  large  part,  to  respond  to  their 
concerns. 

The  President's  1978  Export  Policy  statement  concluded  that  exporter 
uncertainty  over  the  applicability  of  the  antitrust  laws  in  export  trade 
could  cause  companies  to  refrain  from  joint  export  activities.  At  the 
President's  direction,  the  Department  of  Justice  undertook  to  step  up  efforts 
to  clarify  the  reach  of  the  law. 

Justice  almost  immediately  issued  new  guidelines  to  exporters  undertaking  to 
respond  to  export  related  requests  for  clearances  under  its  Business  Review 
Procedure  (28  CFR  50.6)  within  thirty  business  days. 

As  a  further  clarification  effort.  Justice  and  Commerce  jointly  sent  a  letter 
to  35,000  businesses  identified  by  Commerce  as  actual  or  potential  exporters, 
calling  their  attention  to  the  streamlined  business  review  for  exports  and 
enclosing  a  copy  of  the  "Antitrust  Guide  for  International  Operations." 

The  Administration  has  taken  other  steps  to  dispel  persistent  misconceptions 
and  uncertainty  with  respect  to  many  of  the  adverse  effects  on  exports 
identified  by  the  private  sector.  These  include: 

Joint  Ventures  —  Because  the  principal  purposes  of  the  antitrust  laws  in 
foreign  commerce  are  to  protect  consumers  in  U.S.  markets  and  to  protect 
American  exporters  in  overseas  markets,  the  Justice  Department  stated  in  the 
Guide,  and  has  repeated  in  many  public  statements  that: 

"Normally,  the  Department  would  not  challenge  a  merger  or  joint  venture 

whose  only  effect  was  to  reduce  competition  among  the  parties  in  a 

foreign  market,  even  where  goods  or  services  were  being  exported  from  the 

United  States.  The  rules  are  even  less  stringent  where  a  limited  "one 

shot"  type  of  venture  is  involved. _ Such  short-term  consortia  are  useful 

where  large  risks  or  dollar  amounts  are  involved  (as  with  a  multiple  bank 
loan  or  securities  underwriting)  or  where  complementary  skills  are 
required  (as  with  the  typical  construction  joint  venture)."  (Emphasis 
added.) 
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The  Guide  makes  clear  that  where  there  is  no  reason  to  suspect  that  the  joint 
venture  or  the  export  project  would  eliminate  competition  in  the  U.S. 
domestic  market  or  foreclose  export  opportunities  for  nonparticipating  U.S. 
firms  the  project  does  not  raise  an  antitrust  problem. 

Moreover,  as  the  President  pointed  out  in  his  1978  Export  Message,  no  joint 
venture  among  U.S.  citizens  to  sell  abroad  to  foreigners  has  been  challenged 
under  the  antitrust  laws  in  over  20  years.  Joint  activities  have  often  been 
approved  by  the  Justice  Department.  For  example,  in  May  1976,  the  Antitrust 
Division  gave  its  approval  to  a  three-firm  syndicate  desiring  to  sell 
hydro-electric  equipment  for  a  project  in  South  America. 

These  efforts  at  clarification  appear  to  be  successful.  A  1979  study 
commissioned  by  the  Bureau  of  Mines  concluded  that  "the  recent  Justice 
Department  guidelines  have  been  reasonably  effective  in  allaying  fears  of 
U.S. -based  multinational  non-fuel  producers  participating  in  joint  ventures 
abroad. " 

Export  associations  and  exporting  trading  companies  —  Helpful  as  the 
Antitrust  Guide  may  be,  it  cannot  and  was  never  expected  to  answer  antitrust 
questions  in  the  myriad  situations  faced  each  year  by  business.  Recognizing 
this,  the  Administration  supports  bipartisan  legislation  that  would  clarify 
the  application  of  the  antitrust  laws  to  export  trade  activities  by  changing 
the  Webb- Pome rene  Act. 

The  Administration  endorses  the  concept  of  certifying  antitrust  exemptions 
for  export  trade  activities  while  not  undermining  the  domestic  application  of 
the  antitrust  laws. 

For  example.  Title  II  of  S.  2718  contains  a  certification  procedure  by  which 
export  trading  companies  (and  traditional  export  associations)  can  obtain 
assurance  that  their  activities  will  not  expose  them  to  antitrust  liability. 
The  need  of  businesses  is  for  a  clear  antitrust  immunity  for  export  trade 
activities  that  will  protect  them,  rather  than  for  changes  in  the  Sherman  Act 
itself.  Title  II  has  been  carefully  crafted  to  provide  checks  on 
anti-competitive  developments  within  the  United  States. 

Title  II  establishes  a  procedure  for  an  export  trading  company  or  export 
association  to  present  to  the  Department  of  Commerce  a  reasonably  detailed 
statement  of  the  export  trade  activities  it  plans.  The  Commerce  Department, 
in  consultation  with  the  Attorney  General  and  the  Federal  Trade  Commission, 
would  certify  these  activities  as  immune  from  the  antitrust  laws  if  they 
would  promote  export  trade  and  would  not  result  in  a  substantial  lessening  of 
competition  within  the  United  States. 

Once  certification  was  granted  the  certified  entity  would  be  exempted  from 
antitrust  liability  for  the  activities  described  in  the  certification.  The 

immunity,  however,  would  not  extend  to  activities  not  covered  in  the 
certification. 

Enactment  of  legislation  such  as  Title  II  of  S.  2718  would  provide  many 
exporters  with  an  opportunity  to  guarantee  themselves  immunity  from  the 
antitrust  laws  before  they  undertake  particular  export  activities.  Title  II 
would  also  make  the  export  services  eligible  for  a  Webb-Pomerene  exemption. 
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International  Actions.  The  Administration  also  has  undertaken  a  series  of 
actions  in  multinational  forums  and  in  bilateral  discussions  to  further  the 
dual  goals  of  competition  and  export  development.  The  success  of  these  and 
future  negotiations  could  reduce  the  instances  where  U.S.  firms  are  faced 
with  foreign  demands  that  conflict  with  antitrust  principles. 

The  United  States  has  participated  in  a  major  effort  under  the  auspices  of 
the  United  Nations  Commission  on  Trade  and  Development  (UNCTAD)  to  achieve  an 
international  code  of  conduct  concerning  restrictive  business  practices 
(RBP) ,  and  also  has  been  involved  in  another  major  effort  to  develop  a  code 
concerning  the  transfer  of  technology  (TOT) .  The  UN  Conference  on  RBPs 
concluded  successfully  in  April  1980  by  negotiating  an  RBP  Code.  The  UN 
General  Assembly  is  expected  to  adopt  it  as  a  resolution  at  its  fall 
session.  Discussions  on  the  TOT  Code  are  continuing. 

Similar  efforts  are  being  made  by  the  Organization  for  Economic  Cooperation 
and  Development  (OECD) ,  which  has  taken  steps  to  foster  greater  cooperation 
in  antitrust  enforcement  among  the  antitrust  agencies  of  various  member 
states.  Members  of  the  General  Agreement  on  Tariffs  and  Trade  (GATT)  also 
are  considering  what  action  to  take  to  reduce  international  restrictive 
business  practices. 

In  the  past  two  years,  bilateral  efforts  have  been  made  to  improve  reciprocal 
cooperation,  or  to  reduce  conflicts  arising  out  of  foreign  anticompetitive 
actions.  Contacts  and  discussions  have  been  undertaken  with  Canada, 
Australia,  Japan,  the  United  Kingdom,  and  antitrust  authorities  of  the  EEC 
and  an  executive  agreement  has  been  entered  into  with  the  Federal  Republic  of 
Germany. 
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CHAPTER  10.  ENVIRONMENTAL  AND  SAFETY  PROGRAMS  AND  REGULATIONS 


INTRODUCTION 


As  part  of  the  effort  to  provide  a  comprehensive  survey  of  export 
disincentives,  this  review  covers  selected  pieces  of  domestic  legislation 
that  may  have  an  indirect  effect  on  U.S.  exports.  The  selected  laws  are 
designed  to  advance  the  public  welfare  by  improving  environmental  quality, 
product  safety  and  worker  health  —  objectives  that  have  become  important  and 
accepted  social  goals  in  the  United  States  and  other  developed  countries. 
These  laws  are  considered  in  this  review  because,  while  the  domestic 
implications  of  pursuing  these  goals  are  recognized,  their  implications  for 
exports  are  not.  Their  potential  effects  on  exports  have  not  been  fully 
explored  largely  because  such  effects  are  indirect  and  difficult  to  isolate. 

The  laws  discussed  in  this  section  include  the  Clean  Air  Act,  Federal  Water 
Pollution  Control  Act,  Toxic  Substances  Act,  Consumer  Product  Safety  Act,  and 
Occupational  Safety  and  Health  Act.  The  discussion  is  not  intended  to  be  an 
evaluation  of  the  general  policy  objectives  of  these  widely  supported  laws 
and  regulations,  but  instead  an  examination  of  their  relationship  to 
exports.  Meeting  any  objective  entails  certain  costs,  and  the  costs 
associated  with  one  objective  (such  as  providing  clean  water)  may  have  a 
negative  impact  on  another  objective  (such  as  increasing  exports) . 

These  laws  result  in  regulations  which  may  raise  the  costs  of  production  by 
imposing  delays  via  the  regulatory  process  and  by  requiring  changes  in  the 
production  process,  the  products  themselves,  the  work  place,  or  the 

distribution,  use  or  disposal  processes.  To  the  extent  that  these  additional 
costs  are  incorporated  in  export  prices,  they  may  have  a  negative  impact  on 
the  demand  for  U.S.  exports.  However,  some  regulations  may  reduce  long-run 
costs.  For  example,  by  reducing  work  days  lost  through  work  related  illness 
and  injuries,  measures  to  protect  the  health  and  safety  of  workers  can  lower 
production  costs  over  the  long  run. 

Increased  production  costs  caused  by  environmental,  health  and  safety 
measures  also  are  sometimes  alleged  to  be  an  important  reason  for  the 

transfer  of  some  U.S.  production  facilities  to  other  less  regulated 

countries.  Depending  on  where  the  output  from  these  overseas  facilities  is 
sold,  such  transfers  could  either  increase  U.S.  imports  or  increase  the 
competition  faced  by  U.S.  firms  in  third  country  markets  —  thereby  reducing 
the  potential  level  of  U.S.  exports  that  would  have  existed  in  the  absence  of 
the  transfers. 

Environmental  and  safety  regulations  may  also  affect  U.S.  exports  through  the 
procedures  controlling  the  export  of  products  posing  environmental  or  safety 
hazards.  Exports  of  some  hazardous  products  are  flatly  prohibited.  While 
certain  other  types  of  hazardous  products  may  be  exported,  the  cost  or 

complexity  of  the  procedures  may  discourage  some  companies  from  exporting 
such  products.  This  type  of  potential  effect  is  discussed  in  Chapter  7  of 
this  Review,  under  "Restrictions  on  Exports  of  Hazardous  Substances". 
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Private  Sector  Views 

Private  sector  concern  with  environmental  and  safety  legislation  (expressed 
in  replies  to  the  Federal  Register  notice  and  at  the  private  sector 
conferences)  is  not  as  great  as  in  areas  which  directly  affect  exports. 
Businesses  supported  the  social  goals  of  the  legislation  and  expressed  their 
willingness  to  share  the  cost  burdens  necessary  to  achieve  those  goals. 
Widespread  concern  was  articulated,  however,  regarding  the  effects  of  agency 
regulations  implementing  regulatory  laws. 

Firms  maintained  that  agency  regulations  are  overly  complex  and  inflexible, 
that  they  often  are  not  justified  by  scientific  and  technical  evidence,  and 
that  they  result  in  excessive  private  sector  costs  relative  to  the  benefits 
gained.  One  Federal  Register  response  stated,  "The  heart  of  the  problem  lies 
with  excesses:  i.e.,  with  the  attitude  that  scientific  and  medical  facts  need 
not  be  substantiated  to  justify  regulations  and  that  the  indiscriminate 
imposition  of  costs  to  achieve  preconceived  goals  is  irrelevant."  Companies 
felt  that  improved  public  welfare  and  reduced  regulatory  burdens  on  the 
private  sector  are  compatible  and,  indeed,  complementary  goals,  both  of  which 
should  be  reflected  in  the  decisions  and  actions  of  regulatory  agencies. 

In  its  comments,  the  AFL-CIO  took  a  somewhat  different  approach.  While 
expressing  general  support  for  actions  which  would  expand  exports,  the  union 
questioned  the  appropriateness  of  considering  the  domestic  laws  and 
regulations  discussed  here  as  potential  export  disincentives.  The  AFL-CIO 
strongly  supported  the  policy  goals  of  the  laws  and  urged  their  effective 
implementation.  Concern  was  expressed  that  export  promotion  might  be  used  as 
an  excuse  for  attempts  to  weaken  the  worker,  consumer  and  environmental 
protections  provided  under  these  laws. 

Specific  suggestions.  A  number  of  firms  stated  that  regulatory  requirements 
and  associated  costs  affected  their  export  competitiveness.  One  company 
recommended  that  export  impact  statements  be  an  integral  component  of  all 
regulatory  measures,  and  that  review  of  regulations  for  adverse  export 
consequences  be  an  ongoing  process.  Another  company  urged  that  regulations 
should  follow  universally  accepted  standards  or  conform  with  multilateral 
agreements  wherever  feasible.  Unilateral  standards  and  constraints  were 
perceived  as  inappropriate  burdens  on  exporting.  It  was  also  suggested  that 
special  consideration  be  given  to  regulatory  impacts  on  small  and 
medium-sized  businesses,  particularly  where  the  cost  of  regulatory  compliance 
might  completely  discourage  potential  exporters. 


Summary  of  Findings 


Large  costs  are  associated  with  meeting  environmental  and  safety 
regulations.  The  Council  on  Environmental  Quality  has  estimated  that  U.S. 
pollution  abatement  and  environmental  quality  expenditures  totaled  $47 
billion  in  1978,  and  will  rise  to  $94  billion  in  1987  (in  1978  dollars).  The 
incremental  private  sector  cost  of  meeting  air  and  water  pollution  control 
regulations,  the  most  expensive  government  regulations,  is  expected  to  total 
$365  billion  in  the  ten-year  period,  1978-1987.  Expenditures  such  as  these 
appear  to  have  a  broad  impact  on  the  economy  as  a  whole,  and  specific 
industries  and  firms  in  particular. 
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Cost  increases  such  as  these  can  raise  the  price  of  many  U.S.  exports  over 
what  they  would  otherwise  be,  and  at  least  in  theory  can  reduce  the 
attractiveness  of  U.S.  goods  in  world  markets.  The  information  available  for 
this  review,  however,  did  not  indicate  that  such  cost  increases  have  actually 
been  a  significant  factor  deterring  U.S.  exports.  As  noted,  exporter 
responses  to  the  Federal  Register  notice  showed  comparatively  little  concern 
for  compliance  costs  as  being  an  export  disincentive. 

For  most  exported  products,  the  added  costs  of  compliance  with  such 
regulations  are  apparently  a  relatively  small  part  of  the  total  costs  of 
production.  Additionally,  other  industrial  nations  also  maintain 
environmental  and  safety  regulations;  competitors  in  other  industrial 
countries  face  similar  types  of  costs.  While  these  costs  in  other  countries 
are  generally  less  than  in  the  United  States,  such  is  not  always  the  case. 
For  example,  while  private  sector  investment  in  controlling  pollution  was  3.4 
percent  of  total  private  sector  investment  in  the  United  States  in  1974,  such 
pollution  control  investment  accounted  for  4.6  percent  of  private  sector 
investment  in  Japan. 

There  are  some  countries,  generally  less-developed  countries,  that  have 
comparatively  few  environmental  and  safety  regulations.  The  review  produced 
some  indications  that  U.S.  environmental  and  safety  regulations  have 
influenced  some  companies  to  produce  in  such  countries  rather  than  in  the 
United  States.  No  quantification  could  be  made,  however,  and  more  informaion 
is  needed.  From  the  little  information  that  was  available,  it  did  not  appear 
that  U.S.  regulations  were  a  major  factor  in  decisions  to  locate  facilities 
abroad  rather  than  in  the  United  States.  One  exception,  though,  is  the 
pharmaceutical  industry.  There  are  some  indications  that  present  U.S.  law 
and  regulations  may  have  been  a  significant  factor  in  pharmaceutical  company 
decisions  to  construct  plants  abroad  rather  than  in  the  United  States. 

For  the  most  part,  however,  the  concerns  exporters  have  with  environmental 
and  health  regulations  are  the  same  concerns  that  producers  for  the  domestic 
market  have.  There  are  some  instances  in  which  regulations  appear 
contradictory  to  companies,  or  hard  to  understand,  or  duplicative.  There  are 
also  standards  which  do  not  seem  optimal  to  companies.  These  types  of 
issues,  however,  need  to  be  dealt  with  through  the  existing  processes  of 
examining  U.S.  regulations.  Indeed,  these  issues  generally  could  not  be 
examined  separately  for  exporters,  since  most  companies  that  export  also 
produce  for  the  domestic  market  from  the  same  production  lines. 

Therefore,  the  export  consequences  of  regulatory  actions  should  be  explored 
as  an  integral  part  of  the  regulatory  reform  process,  so  that  desirable 
changes  can  be  identified  and  implemented.  The  Administration  has 
established  a  Regulatory  Reform  Program,  which  seeks  to  eliminate  unneeded 
regulations  and  to  eliminate  unnecessary  burdens  imposed  by  those  regulations 
that  are  needed. 
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FEDERAL  AIR  AND  WATER  POLLUTION  ABATEMENT  PROGRAMS 


Definition  of  the  Potential  Disincentive 

The  past  decade  has  seen  the  development  of  a  significant  body  of  Federal 
legislation  and  regulations  dealing  with  the  control  of  air,  water,  and  other 
forms  of  pollution.  The  vast  bulk  of  these  regulations  is  administered  by 
the  Environmental  Protection  Agency  (EPA)  pursuant  to  the  Clean  Air  Act,  as 
amended,  and  the  Federal  Water  Pollution  Control  Act,  as  amended.  These  Acts 
grant  broad  powers  to  the  EPA  to  establish  and  enforce  environmental 
standards  and  to  administer  Federal  laws  on  environmental  control.  While  the 
goals  of  these  controls  are  of  unquestionable  benefit  to  the  well-being  of 
the  nation,  their  achievement  imposes  significant  costs  on  U.S.  industry. 
The  imposition  of  these  costs  on  manufacturing  in  this  country  could  act  as  a 
potential  disincentive  to  U.S.  exports,  or  an  incentive  to  U.S.  imports,  to 
the  extent  that  pollution  abatement  expenditures  in  foreign  nations  might  be 
less  costly  to  their  industries. 


Statutory  Authority  and  Policy  Objectives 
In  administering  the  Clean  Air  Act  the  EPA  establishes: 

o  National  standards  for  ambient  air  quality,  primarily  by  setting 

standards  for  sulfur  dioxide,  particulate  matter,  hydrocarbons  and 
photochemical  oxidents  (ozone) ,  nitrogen  oxides,  and  carbon  monoxide. 

o  National  emission  standards  regarding  new  stationary  sources  of 

pollution,  hazardous  air  pollutants,  motor  vehicle  exhausts  and 

aircraft  emissions,  and  motor  vehicle  fuels  and  additives. 

o  Prevention  of  significant  deterioration  (PSD)  criteria  which  limit 

the  growth  of  pollution  in  areas  with  better-than-mandated  air 

quality. 

The  EPA  delegates  considerable  responsibility  to  the  States  for  the 

development  of  plans  for  achieving  the  standards,  but  if  a  State  fails  to 
submit  an  adequate  plan  the  EPA  will  substitute  its  own.  In  regions  not 

meeting  air  quality  standards  the  Agency  may  be  required  to  enforce  a 
moratorium  on  major  new  construction. 

Pursuant  to  the  Federal  Water  Pollution  Control  Act,  the  EPA  provides  for  an 
interim  goal  of  water  quality  suitable  for  the  protection  and  propagation  of 
fish  and  wildlife  and  for  water  recreation  by  July  1,  1983,  and  for  a 

national  goal  of  complete  elimination  of  discharged  pollutants  into  navigable 
waters  by  1985. 

In  administering  the  water  program,  the  EPA: 

o  Prepares  comprehensive  programs  for  preventing  and  eliminating 
pollution  in  navigable  and  ground  waters,  and  authorizes  the 
appropriation  of  funds  to  assist  States  in  administering  programs. 
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o  Operates  a  National  Pollutant  Discharge  Elimination  System  (NPDES) 

permitting  program. 

o  Sets  effluent  limitations  for  industries  discharging  directly  into 

navigable  waters  and  pretreatment  standards  for  discharging  into 
publicly  owned  sewage  treatment  plants. 


Effects  of  the  Regulations 

The  costs  of  compliance  with  these  EPA  air  and  water  pollution  abatement 
regulations  are  substantial,  and  on  an  industry-wide  basis  they  are  generally 
the  most  expensive  Federal  regulations  to  meet.  In  their  1979  annual  report 
the  Council  on  Environmental  Quality  (CEQ)  estimated  that  incremental  private 
sector  spending  on  air  and  water  pollution  control  programs  in  1978  totaled 
$21.1  billion  —  $11.5  billion  for  operation  and  maintenance  expenditures  and 
$9.6  billion  for  annual  capital  costs  (interest  and  depreciation).  These 
"incremental"  costs  are  those  made  in  response  to  Federal  environmental 
legislation  beyond  those  that  would  have  been  made  in  the  absence  of  that 
legislation.  By  1987,  these  costs  were  estimated  to  more  than  double  to 
$47.9  billion  (in  1978  dollars). 

An  Arthur  Anderson  study  of  48  selected  large  corporations.  Cost  of 
Government  Regulation  Study  for  the  Business  Roundtable,  found  that  EPA 
regulations  accounted  for  77  percent  of  incremental  expenses  for  compliance 
with  health,  safety,  environmental  and  pension  regulations  in  1977.  Of  the 
$2,018  million  these  firms  spent  meeting  EPA  regulations,  94  percent  was  for 
air  and  water  programs.  EPA- imposed  costs  were  divided  up  into  capital 
spending,  38  percent,  direct  operating  and  administrative  expense,  31 
percent,  product  costs  (mostly  automobile  pollution  equipment) ,  27  percent, 

and  research  and  development  expenditures,  4  percent. 

Economic  Impact.  The  large  expenditure  of  funds  on  antipollution  projects, 
along  with  the  other  dislocations  caused  by  environmental  controls  (e.g., 
reallocations  of  investment  in  R&D  funds,  technological  constraints),  can 
have  substantial  consequences  on  specific  industries  and  a  broad  impact  on 
the  economy  as  a  whole.  While  direct  pollution  abatement  expenses  are 
concentrated  in  a  few  industries  —  primary  metals,  chemicals,  pulp  and 
paper,  oil,  and  electric  utilities  —  the  increased  costs  of  energy, 
transportation,  and  raw  materials  passed  on  by  these  and  other  affected 
industries  are  reflected  throughout  the  economy. 

In  a  report  prepared  by  Data  Resources  Incorporated  (DRI)  for  the  EPA  and 
Ceq,  The  Macroeconomic  Impact  of  Federal  Pollution  Control  Programs,  1978 

Assessment,  incremental  pollution  control  expenditures  were  found  to  have 

three  principal  effects  on  the  U.S.  economy: 

1.  "The  inflation  rate  has  been  made  higher." 

2.  "The  real  level  of  economic  activity  has  been  stimulated  by  the 
increased  investment  resulting  from  the  requirements,  but  by  1981  the 
impact  is  expected  to  become  negative,  as  the  reduced  productivity 
and  higher  inflation  take  their  toll." 
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3.  "Employment  opportunities  are  found  to  be  greater  throughout  the  1970 
to  1986  period.  Jobs  are  created  in  the  pollution  control  equipment 
and  construction  supplying  industries  as  well  as  in  maintaining  and 
servicing  the  additional  equipment. 

With  regard  to  the  projections  of  higher  rates  of  domestic  inflation  the 
report  states  that: 

"The  incremental  pollution  control  expenditures  have  contributed  to 
inflation  by  imposing  higher  production  costs  on  firms  which  are  passed 
through  directly  and  indirectly  into  higher  product  prices.  The  higher 
costs  stem  from  two  sources:  (1)  unit  labor  costs  are  raised,  as 
additional  maintenance  and  operation  staff  must  be  employed,  with  no 
resulting  increment  in  output;  (2)  investment  requirements  to  produce  a 
given  unit  of  output  are  also  raised  by  the  mandated  pollution— related 
expenditures.  By  1986,  wholesale  prices  (on  the  commodity  basis)  will  be 
4.2  percent  higher  than  they  would  have  been  without  these  incremental 
expenditures.  This  translates  into  an  average  change  of  0.3  percentage 
points  per  year." 

Everything  else  being  equal,  economic  dislocations  of  this  magnitude  would  be 
likely  to  have  a  measurable  impact  on  trade.  In  the  DRI  study  it  was  stated 
that: 


"The  impact  of  the  pollution  abatement  requirements  on  the  U.S.  trade 
balance  reflects  the  combined  influence  of  many  factors.  Higher  domestic 
prices  serve  to  put  U.S.  goods  at  a  competitive  disadvantage  in  our 
export  markets,  while  making  imports  relatively  more  attractive.  In  the 
earlier  years,  the  higher  domestic  investment  also  works  to  increase 
import  demands.  Later  on,  the  reversal  of  the  real  GNP  results  partially 
mitigate  this  influence.  The  full  model  simulation  indicates  that  real 
imports  rise  to  a  peak  of  3.3  percent  higher  then  taper  off  to  0.9 
percent  above  by  1986.  Real  exports  fall  to  0.8  percent  below  what  they 
would  have  been  without  the  incremental  antipollution  expenditures." 

The  DRI  study  goes  on  to  analyze  the  effects  of  various  Governmental  policy 
responses  and  alternate  levels  of  antipollution  expenditures.  In  each  case, 
however,  inflation  is  higher  than  it  would  have  been  without  the  incremental 
pollution  control  spending,  and  the  trade  balance  is  worsened  by  reduced 
exports  and  increased  imports.  Although  subject  to  the  normal  limitations  of 
econometric  analysis  and  questions  about  the  assumed  levels  of  specific 
variables,  this  study  supports  the  assumption  that  current  levels  of 
antipollution  spending  can,  in  isolation  from  offsetting  international 
actions,  lead  to  a  small  but  noticeable  deterioration  in  U.S.  foreign  trade. 

Pollution  Abatement  Abroad.  A  major  consideration  in  analyzing  the  true 
impact  of  Federal  environmental  control  regulations  on  U.S.  trade,  however, 
is  the  extent  to  which  our  major  trading  partners  and/or  competitors  impose 
similar  regulations  on  their  industries.  While  generalizations  are  difficult 
to  make,  it  does  appear  that,  at  least  among  the  OECD  nations,  the  response 
to  pollution  problems  abroad  is  increasingly  similar  to  that  in  the  United 
States.  In  the  less  developed  nations,  on  the  other  hand,  pollution  control 
still  has  a  much  lower  public  priority  in  relation  to  concerns  for  economic 
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growth.  These  nations  tend  not  to  be  as  important  trading  partners,  however, 
and  great  differences  in  other  factors  such  as  labor  costs,  government 
subsidies,  etc. ,  would  probably  overwhelm  production  cost  differences 
attributable  to  differing  pollution  regulations. 

A  number  of  general  observations  are  apparent  in  looking  at  the  pollution 
programs  of  the  developed  countries.  First,  it  should  be  noted  that  air  and 
water  pollution  in  Japan  and  OECD  countries  in  Europe  is  as  bad  as  or  worse 
than  in  the  United  States,  and  that  there  is  a  broad  and  growing  awareness  of 
the  problem.  Secondly,  these  nations  for  the  most  part  have  appropriate 
institutions  and  regulations  to  approach  these  problems  at  a  level  comparable 
to  the  United  States.  Perhaps  most  important,  all  members  of  the  OECD 
ascribe  in  concept  to  the  "polluter  pays  principle",  which  requires  that  the 
costs  of  pollution  abatement  measures  be  borne  by  polluters,  not 
governments.  This  measure  was  agreed  upon  by  OECD  members  in  1972, 
specifically  to  prevent  trade  distortions  which  could  have  resulted  if 
pollution  costs  were  paid  by  industry  in  some  countries  but  "subsidized",  in 
effect,  elsewhere  by  governments. 

Data  from  which  quantitative  comparisons  of  various  countries'  private  sector 
antipollution  expenses  can  be  made  are  incomplete.  From  the  data  available, 
however,  it  appears  that  U.S.  firms,  on  average,  spend  more  for  pollution 
control  than  most  other  major  nations,  with  the  exception  of  Japan.  The 
following  estimates  were  included  in  the  1979  OECD  report.  The  State  of  the 
Environment: 


Investment  by  Private  Sector  in  Controlling  Pollution 
Selected  Countries,  1975 

%  of  GDP  %  of  Private  Investment 


United  States 

0.44 

3.4 

Japan 

1.00 

4.6 

Denmark 

0.17 

0.9 

Finland 

0.22 

0.9 

France 

0.28 

1.4 

Germany 

0.32 

1.9 

Netherlands  (1974) 

0.34 

1.9 

Norway 

0.22 

0.7 

Sweden 

0.19 

1.1 

United  Kingdom 

0.29 

1.7 

These  figures  are  fairly  rough  estimates  which  may  not  be  completely 
comparable  due  to  variations  in  statistical  procedures.  They  also  do  not 
include  the  complete  range  of  direct  and  indirect  costs  associated  with 
pollution  expenditures.  Nevertheless,  they  indicate  that,  while  foreign 
expenditures  tend  to  be  lower  on  average  than  in  the  United  States,  they  are 
still  substantial.  Some  of  the  differences  may  have  narrowed  further  in  more 
recent  years  due  to  the  effects  of  newer  and  stricter  regulations  coming  on 
stream  abroad.  However,  some  country-to-country  variation  will  probably 
always  be  maintained  simply  because  the  severity  of  pollution  differs  among 
these  nations  based  on  climate,  geography,  population  and  industrial 
densities,  types  of  industry,  etc.  It  is  interesting  to  note  that  the 
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apparently  high  level  of  pollution  control  expenditures  in  Japan  did  not 
prevent  that  country  from  having  the  largest  positive  trade  balance  in 
manufactured  goods  trade  in  the  world  in  1975 ,  and  every  year  since. 


Private  Sector  Views 


By  virtue  of  being  an  indirect  export  disincentive,  the  effects  of  pollution 
abatement  regulations  have  not  been  mentioned  in  great  or  specific  detail  in 
many  private  sector  responses  related  to  this  study.  More  frequently 
mentioned  in  these  responses,  and  widely  discussed  elsewhere,  were  concerns 
about  the  costs  of  government  regulation  in  general,  air  and  water  pollution 
regulations  in  particular,  and  their  subsequent  effects  on  inflation  and 
ultimately  on  international  competitiveness. 

Specific  industry  objections  to  antipollution  regulations  included  concerns 
about  the  exact  level  of  individual  standards  and  questions  about  the 
scientific  basis  on  which  they  were  determined.  This  was  a  most  important 
concern  in  instances  when  small  increments  of  additional  pollution  control 
became  increasingly  more  expensive  to  attain. 

Concerns  have  also  been  expressed  that  lawmakers  and  regulators  do  not 
consider  the  indirect  costs  associated  with  given  standards  and/or 
methodologies,  which  may  lead  to  significant  productivity  losses  or  other 
inefficiencies.  Furthermore,  regulations  in  one  area  may  conflict  with  other 
regulations  or  priorities,  such  as  in  cases  when  they  lead  to  increased 
energy  consumption  or  a  switch  from  domestic  to  foreign  energy  supplies. 

Aside  from  the  technical  merits  and  cost  effectiveness  of  the  regulations, 
frequent  complaints  were  voiced  by  businessmen  over  the  administration  of  the 
standards.  Among  these  were  the  difficulties  and  costs  arising  from  rapidly 
changing  standards,  short  lead  times  given  to  implement  standards,  and  long 
delays  in  receiving  permits  or  other  necessary  approval  for  projects  which 
may  tie  up  large  amounts  of  capital  and  other  resources. 

Many  suggestions  were  also  frequently  heard  for  reducing  the  costs  of 
compliance  with  pollution  abatement  laws.  In  general,  industry  favored  more 
rigorous  cost-benefit  analysis  before  setting  or  raising  standards,  taking 
into  account  a  wide  range  of  indirect  costs,  and  then  having  a  greater  degree 
of  flexibility  in  achieving  the  necessary  levels  of  environmental  quality. 
Business  also  strongly  favored  regulatory  reform  to  clarify  and  simplify 
regulations,  eliminate  overlapping  or  contradictory  regulations,  and 
generally  reduce  the  paperwork  and  administrative  costs  associated  with 
attaining  given  standards. 

Labor  groups,  on  the  other  hand,  voiced  strong  support  for  pollution 
regulations  as  they  exist,  and  did  not  think  it  appropriate,  or  necessary,  to 
adjust  them  due  to  foreign  trade  or  other  economic  considerations.  They  were 
concerned,  however,  that  groups  opposed  to  strict  environmental  controls 
would  use  these  issues  to  weaken  antipollution  programs. 
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Current  Status  and  Continuing  Developments 

In  summary,  air  and  water  pollution  abatement  costs  appear  to  add  to  producer 
costs  in  the  United  States  —  probably  to  a  greater  extent  than  in  most  other 
developed  countries.  Assuming  all  other  costs  of  production  to  be  equal, 
these  relatively  higher  costs  could  make  U.S.  industry  less  competitive  in 
world  markets  and,  therefore,  act  as  a  disincentive  to  U.S.  exports. 
However,  there  is  little  actual  evidence  that  these  compliance  costs  alone 
have  been  a  significant  determinant  of  international  trade  flows. 

Furthermore,  a  complete  analysis  of  the  economic  costs  of  pollution  abatement 
requirements  should  include  at  least  a  qualitative  description  of  the 
associated  side  benefits  such  as  lower  health  care  costs.  Then  the  costs 
must,  of  course,  be  weighed  against  the  wide  range  of  frequently  intangible 
benefits  which  these  laws  help  to  achieve  in  improving  the  overall  quality  of 
our  lives. 

The  benefits  and  goals  of  pollution  control  regulations  appear  to  be  of  such 
overriding  importance  that  removal  or  significant  relaxation  of  environmental 
standards  is  not  a  likely  response  to  their  economic  costs.  There  are, 
however,  possible  means  by  which  their  impact  on  the  economy,  and 
particularly  on  U.S.  foreign  trade,  may  be  reduced.  These  processes 
generally  fall  under  two  main  categories:  regulatory  reform,  and  the 
harmonization  of  international  environmental  standards,  which  are  ongoing 
efforts  by  the  United  States  Government. 

Regulatory  Reform.  The  costs  of  compliance  with  environmental  programs  can 
frequently  be  reduced  by  such  measures  as  removing  duplicative  or 
contradictory  regulations,  speeding  up  licensing  proceedings,  or  other 
practices  that  add  to  the  efficiency  or  flexibility  with  which  given 
standards  are  attained.  This  has  been  an  ongoing  practice  which  has  been 
given  increased  emphasis  by  the  Administration  in  recent  years.  For  example, 
the  Regulatory  Council,  the  Regulatory  Analysis  Review  Group,  and  other 
groups  within  the  Government  have  been  established  for  the  internal  analysis 
of  regulations  and  administrative  procedures.  Efforts  have  also  been 
initiated  in  recent  years  to  analyze  the  total  impact  of  Federal  regulations 
on  the  economy  as  a  whole,  as  evidenced  by  the  previously  mentioned  DRI  study 
for  the  EPA  and  CEQ,  and  internal  studies  and  measurements  by  these  and  other 
agencies. 

A  number  of  major  actions  recently  have  been  implemented  or  proposed  by  the 
EPA  to  reduce  the  cost  of  compliance  with  air  and  water  pollution  abatement 
programs.  One  example  is  the  "Bubble  Policy"  which  allows  existing  sources 
of  air  pollution  to  propose  alternative  mixes  of  controls  that  would  achieve 
the  required  emissions  reductions  at  lower  cost.  Preliminary  evidence 
indicates  this  program  will  enable  such  sources  as  petroleum  refineries  and 
chemical  plants  to  reduce  control  costs  by  millions  of  dollars  each  year. 

Another  example  is  the  EPA  proposal  to  consolidate  and  streamline  processes 
for  issuing  permits  under  five  separate  programs  including  the  National 
Pollution  Discharge  Elimination  System,  the  hazardous  waste  management 
program,  the  dredge- and-f ill  program  for  wetlands,  the  underground  injection 
program,  and  the  Prevention  of  Significant  Deterioration  permit  program  for 
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clear-air  areas.  The  new  procedures  will,  according  to  the  EPA,  close  permit 
loopholes,  provide  greater  consistency  and  program  integration,  reduce  the 
paperwork  and  man-hours  required  to  prepare  and  process  applications,  and 
improve  applicants'  understanding  of  the  permit  process. 

International  Harmonization.  The  harmonization  of  international  environmental 
standards  is  also  an  ongoing  process  that  can  eventually  minimize  the  impact 
of  pollution  programs  on  international  trade.  The  Congress  recognized  the 
need  for  harmonization  in  the  1972  Amendments  to  the  Federal  Water  Pollution 
Control  Act  (P.L.  92-500).  The  declaration  of  goals  and  policy,  expressed  in 
Section  101(c)  of  that  Act,  requires  the  President  to  work  in  cooperation 
with  other  countries  to  develop  similar  pollution  standards.  The  Act  further 
requires  the  President  to  undertake  to  enter  into  international  agreements  to 
obtain  uniform  standards  on  pollution  control. 

Other  countries  share  the  U.S.  concern  about  the  potential  adverse  effects  on 
trade  of  differing  pollution  control  policies  and  have  been  working  actively 
to  develop  coordinated  policies.  The  adoption  of  the  polluter-pays  principle 
by  all  OECD  members  in  1972  was  a  major  step  in  this  direction.  However, 
much  work  remains  in  the  area  of  harmonization,  particularly  with  the 
developing  nations.  Efforts  which  encourage  all  countries  to  bring  their 
environmental  standards  in  line  with  those  of  the  most  advanced  nations  could 
improve  the  world  environment  and  reduce  the  economic  penalties  that  might  be 
imposed  on  the  countries  with  the  highest  standards. 


TOXIC  SUBSTANCES  CONTROL  ACT 


Definition  of  the  Potential  Disincentive 


Compliance  with  regulations  associated  with  the  Toxic  Substances  Control  Act 
may  have  a  negative  impact  on  U.S.  exports  by  increasing  the  production  costs 
of  some  items. 


Statutory  Authority  and  Policy  Objectives 

Over  the  years  Congress  has  passed  a  number  of  laws  dealing  with  various 
aspects  of  toxic  and  hazardous  substances  control.  For  example,  the  Clean 
Air  Act  of  1970  and  the  Federal  Water  Pollution  Control  Act  provide  for 
national  standards  to  limit  harmful  gaseous,  particulate  and  effluent 
discharges  into  the  air  and  water.  The  Occupational  Safety  and  Health  Act  of 
1970  was  designed  to  control  worker  exposure  to  potentially  hazardous 
substances  in  the  job  environment.  The  Federal  Hazardous  Substances  Act 
provides  for  the  regulation  of  consumer  products  considered  to  be  toxic, 
corrosive,  flammable,  or  otherwise  hazardous. 

These  laws  seek  to  protect  the  health  and  safety  of  the  public  by  regulating 
products,  byproducts  and  discharges  known  to  be  hazardous  or  toxic  if 
uncontrolled.  However,  they  do  not  provide  for  systematic  mechanisms  to 
identify  and  control  new,  potentially  hazardous  substances  before  such 
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substances  reach  workers  and  consumers.  As  a  result,  the  Toxic  Substances 
Control  Act  or  TSCA  (Public  Law  94-469;  15  U.S.C.,  et  seq.)  was  passed  in 
1976  to  ensure  that  adequate  premarket  testing  of  new  chemical  substances  be 
done,  that  comprehensive  assessment  of  their  potential  risks  be  made,  and 
that  potentially  hazardous  chemicals  be  controlled  from  the  production  phase 
onward  where  necessary. 


Administration  of  Regulations 

The  Environmental  Protection  Agency  (EPA)  is  responsible  for  the 
administration  of  the  TSCA.  Using  company  reports,  EPA  has  compiled  an 
inventory  list  of  chemical  substances  currently  produced  or  imported  for 
commercial  purposes.  Manufacturers  and  importers  must  make  prior 
notification  to  EPA  of  their  production  of  new  chemical  substances  not  listed 
on  the  inventory  and  of  significant  new  uses  of  certain  chemicals. 

Under  certain  conditions,  EPA  may  require  manufacturers  to  conduct  tests  to 
evaluate  a  chemical's  hazards.  If  a  new  or  existing  chemical  substance  is 
found  to  present  an  unreasonable  risk  to  health  or  the  environment,  the  EPA 
may  prohibit  its  manufacture,  sale,  use  or  disposal;  regulate  the  way  it  is 
manufactured  or  processed;  set  production,  processing  and  distribution 
quotas;  establish  quality  control  measures;  require  labeling;  and  control 
disposal. 

The  TSCA  specifically  exempts  from  most  of  its  provisions  any  firm's  chemical 
products  that  are  produced  solely  for  export  and  are  clearly  labeled  as 
such.  However,  EPA  is  authorized  to  override  this  exemption  if  it  finds  that 
such  a  product  would  cause  or  contribute  to  unreasonable  risk  to  the  health 
of  people  in  the  United  States  or  to  the  U.S.  environment.  The  actual 
significance  of  the  export  exemption  and  of  EPA's  exemption  override 
authority  depends  on  the  particular  chemical  involved.  If  a  chemical  is 
hazardous  in  the  initial  manufacturing  or  processing  stages,  it  will  be 
controlled  by  EPA  whether  exported  or  sold  domestically.  However,  if  the 
risks  lie  in  the  uses  of  the  chemical,  it  may  in  many  cases  be  manufactured 
domestically  and  exported.  (Note:  This  aspect  of  the  Act  is  more  fully 
discussed  in  the  hazardous  substances  section  of  Chapter  7.) 

The  TSCA  is  applicable  to  manufacturers,  importers  and  processors  of 
chemicals,  so  all  providers  of  chemicals  to  the  U.S.  market  must  comply  with 
its  provisions.  However,  small  businesses  are  exempted  from  certain 
reporting  requirements  under  the  Act.  In  addition,  any  company  may  apply  for 
an  exemption  permit  from  specific  regulations,  based  on  the  possibility  of 
undue  hardship.  Chemicals  used  only  for  research  and  development  purposes  may 
also  be  exempted  from  regulations.  Pesticides,  drugs,  tobacco,  and  nuclear 
and  munitions  materials  are  regulated  under  separate  legislation. 

In  1975,  prior  to  the  Act's  passage,  EPA  estimated  the  costs  to  industry  of 
TSCA  implementation  at  $80-140  million  per  year,  while  the  Chemical 
Manufacturers  Association  estimated  them  to  range  from  $360  million  to  $1.3 
billion  per  year;  GAO  estimated  yearly  costs  of  $100-200  million.  EPA  is 
working  to  refine  its  early  estimates,  and  believes  that  the  annual  cost  of 
TSCA  implementation  will  fall  much  closer  to  EPA's  estimate  than  to  that  of 
the  CMA. 
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One  cost  already  imposed  on  chemical  manufacturers  and  importers  was  the 
requirement  to  prepare  an  inventory  of  chemicals  in  commerce.  This  effort 
involved  one-time  administrative  costs  associated  with  gathering  and 
preparing  the  necessary  data.  Future  costs  will  be  related  to  the  fact  that 
a  firm  that  develops  a  new  commercial  chemical  or  a  new  use  for  an  existing 
chemical  must  submit  to  EPA,  before  production  can  begin,  a  premanufacturing 
notice  including  considerable  data  on  the  chemical,  its  uses  and  marketing 
and  potential  risks  involved.  This  requirement  will  involve  some  expense  to 
the  firm;  however,  submission  of  the  premanufacturing  notice  does  not  insure 
that  EPA  will  not  act  to  require  additional  testing  of  the  chemical  or  to 
prevent  its  manufacture. 

The  Act  explicitly  states  that  manufacturers  should  be  responsible  for 
developing  adequate  test  data  on  chemical  substances.  Consequently,  chemicai 
firms  may  change  the  methods,  extensiveness  and  direction  of  their  research 
and  development,  and  testing  and  marketing  activities  in  order  to  avoid 
possible  liability  and  regulatory  problems. 

Clearly  the  chemical  industry  will  be  the  most  heavily  affected  by  the  Toxic 
Substances  Control  Act.  The  Act's  implementation  may  increase  chemical 
production  costs  because  of  consequent  intensified  toxicological  testing,  a 
smaller  proportion  of  new  chemicals  being  offered  for  marketing,  data 
gathering  and  preparation  of  premanufacturing  notices,  potential  lost  sales 

due  to  longer  delays  between  the  development  and  marketing  of  a  new  chemical 
or  new  use,  and  additional  administrative  costs. 

Concern  has  also  been  expressed  that  the  regulations  could  possibly  lead  to 
fewer  new  chemicals  and  uses  being  developed  and  marketed  —  a  potentially 
serious  development  in  an  industry  whose  expansion  is  tied  to  innovation. 
This  could,  in  turn,  affect  supply  and  price  structures  both  in  the  chemical 
industry  and  in  chemical-using  industries  that  produce  such  items  as 

textiles,  food,  rubber  and  plastic  products,  building  materials  and  paper. 

To  date,  the  fear  that  TSCA  regulations  will  have  a  negative  impact  on 

innovation  in  the  chemical  industry  has  not  been  borne  out;  numbers  of  new 
chemicals  coming  on  the  market  do  not  seem  to  have  changed  since  the 
premanufacturing  notice  regulations  have  been  in  effect.  However,  their 
implementation  is  fairly  recent.  Another  consideration  is  that  toxic 
substances  control  regulations  could  lead  to  the  development  of  chemicals 
that  are  safer  in  terms  of  human  health  and  the  environment,  which  could 
provide  net  long-run  savings  to  industry  and  to  society.  Thus,  while  there 
will  clearly  be  some  redirection  of  innovation  as  a  result  of  the  TSCA's 
implementation,  the  net  overall  effect  (positive  or  negative)  of  the 
redirection  is  not  yet  known. 

Chemical  industry  exports  are  important  to  our  foreign  trade  —  chemicals  are 
a  major  export  category  and  a  positive  net  contributor  to  the  trade  balance. 
Indications  are  that  the  U.S.  industry  will  continue  its  strong  performance 

in  both  domestic  and  export  markets,  with  the  present  high  world  demand  for 
chemicals  expanding  further  as  new  chemicals  and  chemical  uses  are 
introduced.  While  the  U.S.  chemical  industry  faces  new  regulatory  control, 
®ome  attendant  costs,  foreign  chemical  industries  —  including  most 
significant  U.S.  chemical  export  competitors  —  are  not  exempt  from  such 
controls  and  costs. 
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It  is  not  possible  now  to  accurately  gauge  the  cost  impacts  that  toxic 
substances  regulations  may  have  on  the  U.S.  chemical  industry  and,  in  turn, 
their  effects  on  U.S.  competitiveness  in  international  markets.  The  TSCA  was 
enacted  recently,  some  implementing  regulations  have  not  yet  been  finalized, 
and  private  sector  cost  data  are  not  available. 


Private  Sector  Views 


Few  specific  comments  related  to  the  potential  export  effects  of  toxic 
substances  regulations  were  included  in  the  private  sector  responses  to  the 
Federal  Register  notice  on  export  disincentives.  Private  sector  comments  did 
not  identify  TSCA  regulations  as  creating  any  major  problems  in  export 
efforts.  Production  cost  effects  due  to  government  regulations  were  briefly 
mentioned  as  a  general  problem  to  be  addressed  via  regulatpry  reform. 

Suggestions  for  overall  regulatory  reform  made  by  various  private  sector 
groups  in  the  past  have  included  considering  more  alternative  means  of 
meeting  a  regulatory  goal,  and  giving  greater  weight  to  the  private  sector 
costs  of  regulations  in  relation  to  the  likely  benefits.  Business  would  also 
like  regulations  to  be  more  straightforward  and  understandable,  to  involve  a 
minimum  of  private  sector  paperwork  and  reports,  to  be  reviewed  periodically 
for  effectiveness  and  to  be  applied  in  a  timely  fashion.  Some  business 
representatives  stated  that  they  established  or  expanded  production  plants 
abroad  to  avoid  long  delays  in  getting  agency  approval  of  new  products, 
particularly  chemicals  controlled  under  the  TSCA.  Another  area  of  concern 
was  overlap  and  confict  among  different  agencies'  regulations  and 
requirements. 

In  its  general  comments  on  potential  export  disincentives,  the  AFL/CIO 
strongly  supported  domestic  legislation  promoting  safe  products,  worker 
health  and  other  social  goals,  and  urged  the  Executive  Branch  to  effectively 
implement  those  laws.  The  federation  stated  that  those  domestic  goals  should 
be  given  primary  consideration,  and  that  export  promotion  should  not  be  used 
as  an  excuse  to  weaken  the  laws. 


Current  Status  and  Continuing  Developments 

The  Administration  has  taken  a  number  of  steps  toward  regulatory  reform  to 
address  business  problems  with  EPA's  regulations  and  to  help  reduce  their 
costs.  In  the  process  of  implementing  regulatory  reform,  the  potential 
export  effects  of  EPA  actions  are  considered  by  decision  makers.  To  the 
extent  that  these  reform  actions  lead  to  lower  cost  burdens  on  the  private 
sector,  export  competitiveness  may  be  benefited. 

EPA  developed  a  Regulatory  Alternatives  Checklist  to  ensure  that  program 
offices  consider  early  in  the  regulatory  process  all  feasible  alternatives 
permitted  under  enabling  statutes.  In  the  process  of  developing  regulations, 
EPA  routinely  assesses  costs  and  economic  impacts,  and  publishes  the  results 
of  these  studies.  In  addition,  EPA  is  training  writers  to  develop 
regulations  that  will  include  plans,  formats,  and  procedures  for  evaluating 
effectiveness  on  a  continuing  basis,  with  a  formal  review  within  five  years. 
A  plain  English  project  to  improve  regulatory  writing  has  also  been 
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instituted.  These  activities  should  particularly  benefit  the  toxic 
substances  control  program,  since  many  of  its  implementing  regulations  are 
still  at  the  draft  or  proposal  stages.  One  specific  measure  that  has  already 
been  taken  is  the  streamlining  of  TSCA  premanufacturing  notice  requirements, 
to  retain  essential  information  while  reducing  estimated  reporting  costs  by 
50-75  percent  compared  to  the  original  proposal. 

EPA  is  a  member  of  the  Interagency  Regulatory  Liaison  Group  (IRLG)  formed  to 
coordinate  the  activities  of  those  agencies  with  responsibilities  to  protect 
the  public  against  toxic  substances.  The  IRLG  publishes  a  document  titled 
"Hazardous  Substances"  and  the  periodical  "Regulatory  Reporter",  both  of 
which  provide  a  detailed  summary  of  actions  each  agency  has  taken  and  is 
planning  to  take  on  specific  substances  in  which  two  or  more  of  the  agencies 
are  interested.  IRLG  also  established  a  work  group  to  prepare  tonicity 
testing  guidelines  that  would  generate  data  acceptable  to  all  IRLG  agencies. 
IRLG  published  a  document  on  scientific  concepts  and  methods  for  the 
identification  and  evaluation  of  substances  that  might  pose  a  risk  of  cancer 
to  humans.  In  addition,  agencies  have  coordinated  their  regulations  on  the 
manufacture  of  chlorofluorocarbons  used  as  aerosol  propellants,  an  area  in 
which  EPA  was  required  to  take  action  under  the  TSCA. 

EPA  has  been  working  with  other  countries  to  develop  an  internationally 
consistent  approach  to  the  regulation  of  toxic  substances  through  the 
Chemicals  Program  of  the  Organization  of  Economic  Cooperation  and  Development 
(OECD),  which  includes  most  of  our  major  chemical  trading  partners.  The  OECD 
Chemicals  Testing  Program  has  developed  testing  guidelines  covering  health 
and  environmental  effects,  general  principles  of  good  laboratory  practice, 
the  concept  of  mutual  acceptance  of  data,  and  a  minimum  premarket  set  of  data 
for  notification  and  screening  purposes.  All  of  these  elements,  which  are 
generally  recognized  as  key  factors  in  international  harmonization  of 
chemical  control,  were  endorsed  by  the  environment  ministers  at  a  Paris 
meeting  of  the  OECD  Chemicals  Group  in  May  1980.  The  ministers  also 
recommended  their  formal  adoption  by  the  OECD  Council.  EPA  will,  as  lead 
D.S.  agency  in  the  OECD  Chemicals  Program,  continue  to  work  for  further 
harmonization  in  the  updating  of  these  and  other  elements  of  chemical 
control.  This  effort  will  serve  to  reduce  potential  barriers  to  trade  and 
equalize  costs  of  compliance  with  chemical  control  laws  of  the  various  member 
states. 


CONSUMER  PRODUCT  SAFETY  ACT 


Definition  of  the  Potential  Disincentive 


Compliance  with  product  standards  and  regulations  associated  with  the 
Consumer  Product  Safety  Act  may  have  a  negative  impact  on  U.S.  exports  by 
increasing  the  production  costs  of  some  items. 


10  -  15 


Statutory  Authority  and  Policy  Objectives 

Over  the  past  three  decades,  concern  about  the  potential  hazards  of  certain 
consumer  products  has  resulted  in  several  legislative  initiatives.  The 
Flammable  Fabrics  Act  passed  in  1953  provides  for  the  regulation  of  wearing 
apparel  and  fabrics  in  order  to  protect  the  public  against  unreasonable  risk 
of  fire-related  death,  personal  injury  or  property  damage  due  to  excessive 
flammability  of  apparel  and  fabrics.  The  Refrigerator  Safety  Act  of  1956 
requires  refrigerators  to  have  safety  devices  enabling  their  doors  to  be 
opened  easily  from  the  inside,  to  decrease  the  possibility  of  children  being 
trapped  inside  and  suffocating.  The  Federal  Hazardous  Substances  Act 
provides  for  the  regulation  of  toxic,  corrosive,  flammable  and  other 

hazardous  substances  whose  use  or  handling,  or  ingestion  by  children,  might 
cause  substantial  personal  injury  or  illness.  The  Poison  Prevention 

Packaging  Act  of  1970  provides  for  special  packaging  to  protect  children  from 
serious  injury  or  illness  due  to  handling,  using  or  ingesting  household 
substances. 

The  widespread  desire  to  improve  the  effectiveness  of  the  various  consumer 
safety  laws  and  regulations  resulted  in  the  passage  of  the  Consumer  Product 
Safety  Act  (Public  Law  92-573;  15  U.S.C.  2051,  et  seq.)  in  1972.  This  Act 
established  the  U.S.  Consumer  Product  Safety  Commission  (CPSC)  and  gave  it 
numerous  powers  to  marshal  the  resources  of  consumers,  business  and  public 

agencies  to  reduce  the  risk  of  injury  associated  with  the  use  of  consumer 

products.  The  Act  also  transferred  to  the  CPSC  the  responsibility  for 
implementing  the  four  laws  described  above. 


Administration  of  Regulations 

The  CPSC  participates  with  industry  to  develop  voluntary  product  safety 
standards,  and  may  also  establish  mandatory  standards  where  an  unreasonable 
risk  of  injury  exists,  to  cover  the  performance,  packaging,  labeling  or  other 
aspects  of  a  consumer  product.  Where  a  substantial  product  hazard  exists, 
the  CPSC  can  order  the  manufacturer,  distributor  or  retailer  of  the  product 
to  notify  purchasers  of  the  hazard,  or  to  choose  between  repairing  or 
replacing  the  product  or  refunding  its  purchase  price.  Where  an  imminent 
hazard  exists,  the  CPSC  can  obtain  a  court  order  for  immediate  action.  The 
CPSC  can  ban  a  consumer  product  if  no  feasible  safety  standard  will 
adequately  protect  the  public  from  unreasonable  risk  of  injury. 

Tobacco  products,  vehicles,  aircraft,  vessels,  drugs,  and  food  products 
covered  under  other  laws  are  exempted  from  CPSC  regulations.  Importers  have 
the  same  responsibilities  as  domestic  manufacturers,  and  foreign  products 
that  do  not  meet  CPSC  regulations  may  be  refused  entry  into  the  United  States. 

Consumer  products  which  are  intended  solely  for  export  and  are  clearly 
labeled  as  such  are  exempt  from  compliance  with  the  Act.  A  1978  amendment  to 
the  Act  requires  exporters  of  products  not  in  compliance  with  CPSC  standards 
to  notify  the  CPSC  at  least  30  days  before  the  scheduled  exportation.  The 
CPSC  notifies  the  government  of  the  country  that  is  to  receive  the  products, 
so  the  country  may  make  an  informed  judgment  about  whether  or  not  to  admit 
the  goods.  Exporters  are  required  to  provide  the  CPSC  with  only  one 
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notification  per  year  for  each  series  of  shipments  of  goods  bound  for  the 
same  country.  It  should  be  noted  that  the  export  notification  requirements 
of  the  CPSC  and  some  other  regulatory  agencies  have  generated  substantial 
controversy,  and  have  been  considered  by  a  special  interagency  group  working 
on  hazardous  substances  export  policy.  (This  aspect  of  the  Act  is  discussed 
more  fully  in  the  hazardous  substances  section  of  Chapter  7.) 

The  costs  of  compliance  with  CPSC  regulations  vary  depending  on  the  actions 
required  by  each  regulation.  They  may  include  the  costs  of  testing  products 
for  safety  and  compliance  with  standards;  developing  alternate  product 
design,  composition,  finish,  etc.,  where  existing  specifications  are 
deficient;  changing  production  lines  to  make  acceptable  alternative  products; 
adding  necessary  labeling;  notifying  the  public;  collecting,  repairing, 
replacing  or  refunding  products  that  pose  a  substantial  product  hazard;  and 
any  lost  future  sales  if  the  manufacture  of  the  product  is  banned. 

Under  the  Act,  the  CPSC  is  required  to  make  findings  concerning,  among  other 
things,  the  probable  impacts  of  proposed  standards  upon  the  cost  and 
availability  of  affected  products,  and  alternate  means  of  achieving  the  same 
objectives  with  less  adverse  effects  on  competition.  CPSC  regulations  also 
require  submissions  recommending  standards  to  provide  information  on  the 
impact  on  international  trade.  In  setting  standards,  any  existing 
international  standards  are  also  considered  by  the  CPSC,  as  required  under 
agency  regulations  and  under  the  Trade  Agreements  Act  of  1979.  As  noted 
above,  goods  that  have  never  entered  domestic  commerce  generally  may  be 
exported  without  compliance  with  domestic  standards,  although  notification  to 
the  Agency  is  required  for  non-complying  goods.  On  the  whole,  while  CPSC 
regulations  may  add  somewhat  to  product  costs,  the  available  evidence 
indicates  that  product  safety  standards  have  probably  had  only  minimal,  if 
any,  impact  on  U.S.  exports. 


Private  Sector  Views 


Most  business  comments  (expressed  in  replies  to  the  Federal  Register  notice 
and  at  the  private  sector  conferences)  that  discussed  government  regulations 
mentioned  associated  production  cost  increases  as  a  general  concern  to  be 
addressed  via  broad-based  efforts  at  regulatory  reform.  One  respondent  did 
identify  CPSC  regulations  specifically  as  creating  problems  in  exporting. 
That  company  felt  that  CPSC  export  notification  requirements  were  unduly 
burdensome  to  exporters  and  offensive  to  foreign  governments,  and  would  only 
encourage  companies  to  manufacture  and  assemble  their  products  overseas.  The 
respondent  also  suggested  that  U.S.  standards  be  based  on  existing 

international  ones  where  feasible  to  minimize  differences  between  U.S.  and 
foreign  standards. 

In  its  general  comments  on  potential  export  disincentives,  the  AFL/CIO 
strongly  supported  domestic  legislation  to  promote  safe  consumer  products, 
and  urged  the  Executive  Branch  to  effectively  implement  the  law.  The  AFL/CIO 
stated  that  consumer  product  safety  should  be  given  primary  consideration, 
and  that  export  promotion  should  not  be  used  as  an  excuse  for  attempts  to 
weaken  the  consumer  protection  provided  under  the  law. 
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Current  Status  and  Continuing  Developments 

The  Administration  has  taken  a  number  of  steps  toward  regulatory  reform  to 
reduce  concerns  businesses  have  with  CPSC's  regulations  and  to  help  minimize 
the  costs  associated  with  them.  In  the  process  of  implementing  regulatory 
reform,  the  potential  export  effects  of  CPSC  actions  can  be  considered  by 
decision  makers.  To  the  extent  that  these  reform  actions  lead  to  lower  cost 
burdens  on  the  private  sector,  export  competitiveness  may  be  benefited. 

The  CPSC  has  worked  together  with  the  private  sector  in  voluntary  standard 
setting  efforts  to  avoid,  where  appropriate,  the  use  of  mandatory  standards. 
It  has  expanded  programs  to  simplify  the  language  of  its  standards  and 
regulations,  to  distribute  notices  to  industry  groups  and  consumers  on  a 
direct  and  widespread  basis,  to  consider  public  comments  when  setting  its 
action  priorities,  and  to  involve  industry  groups  and  consumers  in  all  phases 
of  its  actions. 

The  CPSC  is  a  member  of  the  Interagency  Regulatory  Liaison  Group  (IRLG) 
formed  to  coordinate  the  activities  of  those  agencies  with  responsibilities 
to  protect  the  public  against  toxic  and  hazardous  substances.  The  IRLG  has 
been  working  to  simplify  hazardous  substances  regulations,  prepare  uniform 
toxicity  testing  standards  and  guidelines,  and  develop  uniform  policies  for 
the  identification,  assessment  and  control  of  potential  carcinogens. 
Agencies  coordinated  their  regulations  on  the  use  of  chlorofluorocarbon 
aerosol  propellants  in  certain  products,  and  have  worked  together  in  the  area 
of  asbestos  hazards. 

CPSC  export  notification  requirements  are  mandated  by  statute,  as  are  those 
implemented  by  several  other  agencies.  In  order  to  address  the  controversy 
surrounding  various  export  notification  and  export  control  regulations  on 
products  generating  health,  safety  and  environmental  problems,  an  interagency 
Hazardous  Substances  Export  Policy  Working  Group  was  formed  two  years  ago. 
Chaired  by  Esther  Peterson,  Special  Assistant  to  the  President  for  Consumer 
Affairs,  the  24-agency  Working  Group  has  sought  to  develop  a  consistent 
export  policy  for  such  products.  The  Working  Group  has  affirmed  its 
awareness  that  excessively  restrictive  limitations  on  the  export  of  products 
which  a  foreign  country  may  decide  it  needs  could  place  U.S.  firms  at  a 
competitive  disadvantage  and  undermine  foreign  buyer  confidence  in  the 
reliability  of  U.S.  firms  as  suppliers.  Export  impacts  are  being  carefully 
considered  by  the  Working  Group,  which  is  expected  to  release  a  final  report 
on  a  hazardous  substances  export  policy  at  the  summer's  end. 


OCCUPATIONAL  SAFETY  AND  HEALTH  ACT 


Definition  of  the  Potential  Disincentive 


Compliance  with  standards  associated  with  the  Occupational  Safety  and  Health 
Act  may  have  a  negative  impact  on  U.S.  exports  by  increasing  the  production 
costs  of  some  items. 
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Statutory  Authority  and  Policy  Objectives 

Prior  to  1970,  a  number  of  limited  safety  standards  had  been  published  under 
authorities  in  various  laws  such  as  the  Service  Contract  Act,  Construction 
Safety  Act,  Arts  and  Humanities  Act,  and  Longshore  Safety  Act.  Also,  the 
Department  of  Labor  had  certain  safety  and  health  responsibilities  under  the 
Walsh-Healey  Act.  Congress  passed  the  Occupational  Safety  and  Health  Act  of 
1970  (Public  Law  91-596;  29  U.S.C.  651,  et  seq.)  in  order  to  help  reduce  the 
number  and  severity  of  work-related  injuries  and  illnesses.  It  provides  for 
uniformly  applied  Federal  occupational  health  and  safety  standards.  Federally 
approved  State  government  health  and  safety  programs,  and  related  research, 
education  and  training.  The  Act  is  administered  by  the  Department  of  Labor's 
Occupational  Safety  and  Health  Administration  (OSHA) . 


Administration  of  Regulations 


OSHA  regulations  set  standards  on  unsafe  or  unhealthy  working  conditions, 
worker  exposure  to  toxic  and  hazardous  substances,  certain  on-the-job 
services  (fire  protection,  medical  care,  sanitation),  and  record-keeping  and 
other  administrative  procedures.  There  are  nationally  applicable  "general 
industry  standards,"  and  separate  but  similar  regulations  for  the 
shipping/longshoring,  construction,  and  agricultural  sectors.  Mining 
operations  are  regulated  by  a  different  agency  under  separate  legislation  and 
will  not  be  discussed  here. 

Under  the  Occupational  Safety  and  Health  Act,  OSHA  operates  a  variance 
program  which  allows  employers  to  use  alternative,  non-standard  methods  to 
comply  with  an  OSHA  requirement,  provided  that  worker  protection  is  not 
diminished  and  the  alternative  method  is  approved  by  OSHA.  The  variance 
program  is  applicable  to  existing  specification  standards,  which  are 
primarily  design-oriented  safety  standards. 

The  cost  impacts  of  OSHA  regulations  include  capital  costs  where  existing 
plant  facilities  must  be  retrofitted  or  equipment  replaced  in  order  to  meet  a 
new  safety  or  health  standard.  Private  sector  costs  associated  with 
individual  OSHA  standards  vary  greatly,  ranging  from,  for  example,  $111 
“Ulion  year  f°r  the  inorganic  arsenic  standard  to  perhaps  more  than  $1 
billion  per  year  for  noise  control,  based  on  early  OSHA  estimates.  Most  OSHA 
safety  standards  have  been  in  force  for  several  years  now,  so  the  essentially 
one-time  capital  costs  of  compliance  with  respect  to  plant  safety  (e.g., 
installing  machinery  guards)  have  generally  already  been  met.  Future  OSHA 
standards  actions  and  resultant  private  sector  costs  are  likely  to  be  mainly 
m  the  environmental  and  health  area;  potential  occupational  hazards  related 
to  carcinogens,  radiation,  noise,  etc.,  are  continually  being  uncovered  and 
tend  to  be  rather  expensive  to  control. 

According  to  McGraw-Hill  surveys,  actual  capital  costs  for  safety  and  health 
purposes  have  varied  considerably  from  year  to  year,  depending  partly  on  the 
deadlines  for  compliance  with  new  OSHA  standards.  The  surveys  indicated,  for 
example,  that  capital  costs  were  about  $4.3  billion  in  1978,  $2.9  billion  in 
1979,  and  are  projected  to  total  about  $3.7  billion  in  1980. 


10  -  19 


Compliance  with  OSHA  regulations  also  requires  ongoing  maintenance, 
operational  and  administrative  costs.  However,  a  recent  study  of  48  major 
companies  conducted  by  Arthur  Andersen  and  Co.  reported  that  the  vast 
majority  of  the  companies'  safety  and  health  expenditures  would  have  been 
incurred  under  their  own  programs  even  without  OSHA  regulations. 

The  expense  of  meeting  OSHA  requirements  tends  to  be  more  burdensome,  on  a 
cost  per  employee  basis,  for  smaller  firms  than  large  firms.  Firms  with 
older  plant  and  equipment  tend  to  be  more  affected  than  those  with  newer 
facilities,  since  the  older  ones  may  be  less  efficient  and  safe,  and  the 
costs  of  integrating  their  equipment  and  systems  with  new  machinery  needed  to 
meet  standards  may  be  higher.  Companies  whose  work  involves  considerable 
physical  movement,  machinery  or  heavy  equipment,  chemicals,  or  raw  materials 
processing  are  more  heavily  impacted  than  firms  such  as  banks  or  retail 
outlets  whose  activities  involve  few  potential  safety  or  health  risks. 

On  the  whole,  the  private  sector  firms  most  affected  in  cost  terms  by  OSHA 
regulations  tend  to  be  primary  manufacturing  industries  —  those  producing  or 
converting  basic  materials.  Their  increased  production  costs  due  to 
regulatory  compliance  are  generally  reflected  in  higher  costs  to  the 
companies  processing  those  materials  into  finished  goods.  However,  based  on 
the  lack  of  specific  Federal  Register  responses,  the  production  cost  impacts 
of  OSHA  regulations  do  not  appear  to  have  operated  as  a  significant 
disincentive  to  exports. 

One  point  that  should  be  mentioned,  however,  is  the  possibility  that  the  cost 
of  compliance  with  OSHA  standards  may  be  a  factor  in  the  transfer  of  formerly 
U.S. -based  production  facilities  to  countries  with  less  stringent  safety  and 
health  regulations.  Some  plant  relocations  overseas  that  were  apparently 
made  to  avoid  the  costs  of  complying  with  OSHA  regulations  have  already  taken 
place,  mostly  to  less  developed  countries  whose  lack  of  an  economic  base, 
need  to  create  jobs,  and  inexperience  with  hazardous  industries  leads  them  to 
accept  those  industries.  Obviously,  overseas  plant  relocations  might  result 
in  reduced  U.S.  exports.  If  the  products  of  these  plants  were  sold  in  the 
U.S.  market  this  would  also  increase  our  imports,  and  if  sold  overseas  this 
would  heighten  foreign  market  competition  for  U.S. -based  producers.  The 
extent  of  plant  relocations  overseas  and  the  degree  to  which  OSHA  regulations 
influenced  decisions  to  relocate  are,  however,  unknown  and  any  estimate  would 
be  speculative  at  this  juncture. 


Private  Sector  Views 


No  specific  comments  related  to  the  potential  export  effects  of  OSHA 
regulations  were  included  in  the  business  community  responses  to  the  Federal 
Register  notice  on  export  disincentives.  Production  cost  impacts  due  to 
government  regulations  were  briefly  mentioned  as  a  general  problem  to  be 
addressed  via  broad  based  efforts  at  regulatory  reform.  A  1979  survey  of 
exporters  done  for  the  National  Governors'  Association  suggested  that  many 
exporters  believed  OSHA  and  other  Federal  regulations  to  be  a  hindrance  to 
product  marketability,  particularly  when  foreign  competitors  did  not  face 
similar  constraints. 
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Private  sector  comments  on  specific  aspects  of  OSHA  regulations  made  in  the 
past  during  agency  rule-making  proceedings.  Congressional  hearings  and 
business  conferences  have  centered  around  two  basic  criticisms:  (1)  that  OSHA 
often  sets  unrealistically  high  standards  not  justified  by  available 
scientific  evidence,  by  technological  capabilities,  and/or  by  the  increased 
worker  protection  that  might  be  provided  in  relation  to  the  private  sector 
costs  that  would  be  incurred;  and  (2)  that  OSHA  standards  often  specify  means 
of  compliance  which  are  overly  detailed,  inflexible,  excessively  expensive, 
and  not  fully  effective  in  providing  the  desired  worker  protection. 

In  its  submission  on  possible  export  disincentives,  the  AFL/CIO  strongly 
supported  domestic  legislation  promoting  worker  safety.  The  federation 
stated  that  domestic  goals  should  be  given  primary  consideration,  and  that 
export  promotion  was  being  used  as  "another  excuse  to  undermine  worker  health 
and  safety." 


Current  Status  and  Continuing  Developments 

The  Administration  has  taken  a  number  of  steps  to  address  private  sector 
concerns  with  OSHA's  regulations  and  to  help  minimize  the  costs  imposed  by 
those  regulations.  In  the  process  of  implementing  regulatory  reform,  the 
potential  export  effects  of  OSHA  actions  can  be  considered  by  decision 
makers.  To  the  extent  that  these  reform  actions  lead  to  lower  cost  burdens 
on  the  private  sector,  export  competitiveness  may  be  benefited. 

Following  a  Congressional  directive,  OSHA  reviewed  its  standards  and  in  1978 
revoked  about  900  "nuisance  standards."  OSHA  has  also  rewritten  a  bloc  of 
current  standards  into  much  shorter,  simpler  performance-oriented  language  to 
permit  more  flexibility  in  compliance  and  better  use  of  private  sector 
resources.  OSHA  has  started  employer  and  worker  training  programs  to  reduce 
dependence  on  OSHA  inspectors.  OSHA  also  has  a  pilot  project  using  a 
labor-management  committee  to  monitor  workplace  safety  and  health  and  to 
resolve  disputes,  which  might  avoid  adversarial  interactions  between  OSHA  and 
private  firms,  and  reduce  the  use  of  costly  OSHA  enforcement  proceedings. 

With  regai  d  to  health  standards,  OSHA  is  a  member  of  the  Interagency 
Regulatory  Liaison  Group  (IRLG)  formed  to  coordinate  the  activities  of  those 
agencies  with  responsibilities  to  protect  the  public  against  toxic 
substances.  The  IRIX3  has  been  working  to  simplify  hazardous  substances 
regulations,  prepare  uniform  toxicity  testing  standards  and  guidelines,  and 

develop  uniform  policies  for  the  identification,  assessment  and  control  of 
potential  carcinogens. 

While  not  directly  aimed  at  exporting,  these  regulatory  reform  efforts  should 
reduce  the  negative  impact  OSHA  regulations  may  have  on  the  private  sector's 
ability  to  compete  in  foreign  markets,  without  compromising  the  attainment  of 
the  basic  goals  of  the  Occupational  Safety  and  Health  Act. 
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CHAPTER  11.  OTHER  POTENTIAL  EXPORT  DISINCENTIVES 


This  chapter  discusses  three  different,  potential  export  disincentives.  The 
three  are:  cargo  preference  requirements,  ocean  freight  rate  disparities  and 
extraterritorial  environmental  reviews. 


CARGO  PREFERENCE  REQUIREMENTS 


Definition  of  the  Potential  Disincentive 


Cargo  preference  requirements  reserve  a  portion  of  U.S.  Government  owned  or 
concessionally  financed  maritime  cargoes  for  shipment  on  U.S.  flag  vessels. 
The  reserved  portion  of  preference  cargoes  can  be  shipped  on  foreign  flag 
vessels,  but  only  if  the  needed  service  cannot  be  supplied  by  a  U.S.  vessel 
or  cannot  be  supplied  by  a  U.S.  vessel  at  fair  and  reasonable  rates. 

Cargo  preference  requirements  could  function  as  an  export  disincentive  to  the 
extent  they  reduce  foreign  sales  of  U.S.  goods.  Cargo  preference 
requirements,  however,  increase  the  export  of  maritime  services.  Shipping 
costs  on  U.S.  flag  vessels  governed  by  conference  agreements  are  identical  to 
the  charges  on  foreign  flag  vessels  governed  by  the  same  conference.  Vessels 
not  governed  by  a  conference  agreement  do  not  necessarily  charge  the  same 
rates,  and  it  can  occur  that  shipping  costs  on  U.S.  flag  vessels  may  be 
higher  than  on  foreign  flag  non-conference  vessels.  Consequently,  the  prices 
of  U.S.  goods  delivered  at  foreign  ports  are  higher  if  the  goods  are  affected 
by  cargo  preference  requirements  and  would  otherwise  be  shipped  in  a 
non-conference  member  vessel.  Considering  only  the  physical  goods,  higher 
prices  imply  lower  sales,  which  in  turn  imply  that  cargo  preference  is  an 
export  disincentive. 

Cargo  preference  may  not  be  a  disincentive  if  the  broader  concept  of  exports 
of  goods  and  services  is  applied.  U.S.  exports  of  goods  may  be  lower  with 
cargo  preference  because  delivered  prices  are  higher  by  the  amount  of  the 
disparity  between  U.S.  and  foreign  flag  shipping  charges  where  a  disparity 
exists.  At  the  same  time,  however,  U.S.  service  exports  are  increased 
because  the  United  States  supplies  the  transportation  services.  Since  the 
shipping  cost  differential,  when  it  exists,  is  rarely  if  ever  as  large  as 
foreign  vessel  charges,  dropping  cargo  preference  would  increase  service 
imports  more  than  it  would  increase  goods  exports.  Consequently,  cargo 
preference  restrictions  are  not  an  export  disincentive  if  "net  exports  of 
goods  and  services"  is  the  definition  to  apply. 


Statutory  Authority  and  Policy  Objectives 

Legislation.  Non- commercial  cargo  preference  has  been  established  by 
legislative  actions  over  the  past  75  years.  Beginning  in  1904,  the  Military 
Transportation  Act  specified  a  preference  for  U.S.  flag  vessels  in  the 
transport  of  Army  and  Navy  supplies  in  direct  support  of  American  military 
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establishments  overseas.  In  1934,  Public  Resolution  17  required  the  use  of 
U.S.  flag  vessels  in  the  transport  of  agricultural  and  other  product  exports 
originating  from  loans  made  by  the  Reconstruction  Finance  Corporation  or  by 
any  other  agency  of  the  Government,  unless  the  Maritime  Administration 
certified  to  the  lending  agency  that  such  vessels  were  not  available  as  to 
numbers,  tonnage  capacity,  sailing  schedule,  or  at  reasonable  rates. 
Finally,  the  Cargo  Preference  Act,  passed  in  1954,  amended  in  1961,  and 
incorporated  as  an  amendment  to  the  Merchant  Marine  Act  of  1936  under  Section 
901(b)(1),  provides  that  at  least  50  percent  of  the  gross  tonnage  of 
government  generated  cargoes  shall  be  transported  on  privately  owned  U.S. 
flag  commercial  vessels.  This  requirement  includes  procurement  by  the  United 
States  for  its  own  account  and  the  furnishing  of  equipment,  materials,  or 
commodities  for  the  account  of  any  foreign  nation. 

Purpose  of  Legislation.  These  non- commercial  cargo  preference  laws  are  part 
of  a  larger  group  of  legislation  intended  by  Congress  to  preserve,  to  enhance 
and  to  make  competitive  a  merchant  marine  fleet  for  economic  and  political  as 
well  as  national  security  reasons.  The  legislation  recognizes  that  U.S. 
vessel  construction  and  operating  costs  are  generally  higher  than  equivalent 
foreign  costs,  and  to  achieve  a  desired  level  of  maritime  capability,  a 
system  of  direct  and  indirect  assistance  to  the  maritime  industry  has  been 
provided.  Direct  assistance  is  extended  via  construction  and  operating 
differential  subsidies;  indirect  assistance  is  extended  via  cargo  preference. 

The  difference  between  U.S.  and  foreign  costs  reflects,  in  part,  a  higher 
U.S.  standard  of  living  that  is  reflected  in  wage  scales  and  material  costs. 
Another  component  of  the  cost  difference  is  attributed  to  the  direct  and 
indirect  assistance  provided  by  foreign  governments  to  their  own  maritime 
industries.  The  extent  to  which  these  foreign  government  programs  affect 
U.S.  versus  foreign  cost  disparities  is  under  continuing  study.  Many  other 
maritime  nations,  however,  have  similar  cargo  preference  laws  for 
non- commercial,  government  generated  cargoes,  as  well  as  policies  reserving 
commercial  cargoes  to  national  fleet  vessels. 


U.S.  International  Agreements  and  Equal  Access  Arrangements 

In  contrast  to  cargo  preference  for  U.S.  Government  owned  cargo,  the  United 
States  has  traditionally  followed  a  policy  of  free  commercial  access  by 
vessels  of  all  countries  to  all  commercial  cargoes.  In  recent  years, 
however,  the  U.S.  has  exchanged  memoranda  of  understanding  with  two  Latin 
American  countries  establishing  equal  access  arrangements  that  reserve  some 
commercial  cargoes  to  national  flag  carriers.  Additionally,  the  United 
States  has  an  international  agreement  with  the  Soviet  Union  which  reserves 
equal  portions  of  bilateral  cargoes  to  U.S.  flag  and  Soviet  flag  carriers. 

These  departures  from  the  traditional  free  access  policy  have  been  justified 
as  necessary  to  assure  continued  opportunities  for  equitable  participation  in 
the  affected  trades  by  U.S.  flag  shipping.  In  each  instance,  the  foreign 
government  was  prepared  to  or  actually  had  restructured  the  competitive 
environment  of  its  maritime  trade.  The  agreements  are  generally  viewed  as 

the  only  effective  means  of  maintaining  a  U.S.  position  in  those  particular 
transport  markets. 
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Administration  of  Regulations 

Non-commercial  cargo  preference  requirements  generally  affect  one  of  four 
U.S.  Government  programs:  Department  of  Defense  (DOD)  maritime  shipments, 
P.L.  480  grants  and  loans,  Export-Import  Bank  loans,  and  AID  grants  and 
loans.  The  extent  to  which  preference  requirements  function  as  export 
disincentives  varies  across  the  four  programs,  and  is  largely  a  function  of 
the  budgeting/funding  process  followed  by  each  program. 

Department  of  Defense.  Department  of  Defense  maritime  shipments  represent 
more  than  one-half  of  all  tonnage  affected  by  U.S.  cargo  preference 
restrictions.  DOD  is  required  to  employ  U.S.  flag  vessels  to  move  cargoes 
intended  for  foreign  installations  as  well  as  cargoes  that  are  part  of  the 
U.S.  Foreign  Military  Credit  Sales  and  Grant  Aid  programs. 

The  fundamental  determinant  of  the  level  of  DOD  shipments  is  the  national 
security  and  foreign  policy  objectives  of  the  United  States.  DOD  budget 
allocations  incorporate  any  maritime  transport  cost  differential  expected  to 
be  incurred  as  a  result  of  cargo  preference  restrictions.  As  a  result,  it  is 
generally  agreed  that  cargo  preference  restrictions  do  not  affect  the 
physical  quantity  of  DOD  shipments.  There  may  be  an  effect  on  the  total 
expenditures  needed  to  pursue  selected  DOD  efforts,  but  not  on  the  size  of 
the  effort  itself.  Consequently,  cargo  preference  does  not  act  as  an  export 
disincentive  in  this  instance. 

P.L.  480  Program.  Under  P.L.  480,  agricultural  assistance  programs  are 
composed  of  Title  II  grants  for  famine  or  other  urgent  relief  assistance,  and 
Title  I  sales  of  commodities  to  foreign  governments  that  are  financed  by  the 
Commodity  Credit  Corporation. 

Title  II  grants,  about  one-third  of  the  total  P.L.  480  budget,  are  financed 
by  an  allocation  to  the  Commodity  Credit  Corporation.  The  budget  must  cover 
the  purchase  and  shipment  of  commodities  intended  for  emergency  relief.  To 
the  extent  the  Corporation  is  required  to  employ  U.S.  vessels  at  higher  cargo 
rates  than  foreign  vessels,  cargo  preference  does  restrict  the  value  of  the 
commodity  assistance  granted  under  Title  II.  Whether  this  constitutes  an 
export  disincentive  depends  precisely  on  the  definition  discussed 
previously.  It  should  be  emphasized  that  Title  II  represents  the  clearest 
illustration  of  the  problem  because  the  total  amount  of  funds  to  be  expended 
is  constant.  Cargo  preference  in  this  instance  increases  goods  and  service 
exports  compared  to  a  no-preference  situation,  but  reduces  commodity  exports. 

The  extent  of  any  disincentive  effect  in  the  case  of  Title  II  shipments  is 
limited  because  most  Title  II  shipments  are  liner-sized  consignments  and  not 
tramp  or  bulk  vessel  (i.e.,  full  vessel)  cargoes.  Since  liner  operators 
serving  the  U.S.  —  including  U.S.  flag  and  foreign  flag  operators  —  are 
conference  members,  the  same  rate  would  be  charged  without  regard  to  the 
registry  of  the  vessel.  Thus,  eliminating  cargo  preference  could  reduce 
service  exports  without  an  offsetting  increase  in  exports  of  goods. 

The  effects  of  cargo  preference  requirements  on  Title  I  sales,  about 
two-thirds  of  the  P.L.  480  budget,  are  virtually  the  same  as  the  effects  on 
Title  II  grants,  although  there  is  a  difference  in  the  way  the  effects  are 


11-4 


registered.  Under  Title  I,  sales  of  agricultural  commodities  are  made  to 
foreign  governments  on  concessional  terms  —  the  repayment  period  is  from 
twenty  to  forty  years,  and  interest  rates  are  substantially  below  commercial 
rates,  averaging  only  two  to  three  percent.  The  foreign  government  does  not 
ultimately  pay  the  freight  cost  differential  if  higher  freight  costs  are 
incurred  as  a  result  of  the  U.S.  cargo  preference  requirement.  The  foreign 
government  must  initially  pay  the  freight  charges,  but  after  a  delay  of 
approximately  three  months,  the  Commodity  Credit  Corporation  reimburses  the 
foreign  government  for  the  amount  of  the  differential.  In  1978,  these 
reimbursements  totalled  $83.1  million. 

The  cargo  preference  effects  on  Title  I  sales  are  different  from  Title  II 
only  to  the  extent  the  foreign  government  purchases  smaller  amounts  of 
agricultural  commodities  because  it  does  not  have  or  cannot  borrow  for  three 
months  the  funds  needed  to  pay  a  freight  differential.  Consequently, 
removing  the  cargo  preference  requirement  might  marginally  affect  commodity 
exports,  but  would  reduce  transport  service  exports.  Further,  the  amount  of 
the  reduction  would  be  the  full  cost  of  the  transport,  and  not  just  the  cost 
differential  or  the  90-day  interest  charge  on  the  cost  differential. 

Export- Import  Bank.  The  Export-Import  Bank  makes  direct  loans,  refinances 
export  credits,  issues  loan  guarantees,  and  extends  insurance  in  order  to 
facilitate  export  sales  of  U.S.  goods  and  services.  Exports  resulting  from 
Export-Import  Bank  loans  to  foreign  entities  are  subject  to  U.S.  cargo 
preference  requirements.  The  Bank  does  not  reimburse  the  loan  recipient  for 
differential  freight  costs  incurred  as  a  result  of  U.S.  cargo  preference 
requirements. 

The  effects  of  cargo  preference  on  U.S.  exports  financed  by  Export- Import 
Bank  loans  cannot  be  determined  conclusively.  The  preferences  raise 
delivered  prices  to  the  foreign  borrower  only  to  the  extent  that  the  foreign 
borrower  would  have  been  able  to  arrange  for  non-conference,  non-U. S.  flag 
carriers  at  lower  rates  and  would  tend  to  reduce  borrowing  and  thereby  tend 
to  reduce  U.S.  exports.  The  overall  effects  are  not  clear  because  the  terms 
and  conditions  for  Export-Import  Bank  loans  are  below  private  market 
conditions.  Consequently,  the  foreign  buyer  must  evaluate  the  potential 
purchase  package,  including  financing  and  freight,  and  compare  the  package  to 
others  that  may  be  available.  It  is  possible  that  in  some  cases  differences 
in  freight  costs  may  be  the  deciding  factor  in  evaluating  U.S.  versus  foreign 
competitor  concessional  loan  packages;  in  these  cases  the  cargo  preference 
requirement  may  reduce  the  potential  for  U.S.  exports  financed  by 
Export-Import  Bank  loans,  if  there  are  no  requests  for  loans  and  the  Bank  has 
excess  loan  funds  available. 

AID — Programs.  AID  program  areas  affected  by  cargo  preference  requirements 
include  both  grants  and  loans.  AID  grants  to  foreign  countries  are  affected 
by  cargo  preference  requirements  in  exactly  the  same  way  P.L.  480  Title  II 
grants  were  affected  when  program  size  was  fixed  in  dollars.  The  effects  on 

AID  loans,  however,  are  more  similar  to  the  effects  on  Export-Import  Bank 
loans. 

AID  loans  are  extended  on  the  same  concessional  terms  granted  to  finance  P.L. 
480  Title  I  sales.  The  difference  between  AID  loans  and  Title  I  is  that  the 
AID  budget  does  not  include  reimbursement  to  the  foreign  government  for 
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freight  differentials  resulting  from  cargo  preference  requirements.  (Out  of 
a  budget  of  over  $800  million  per  annum,  approximately  $30  million  is  used  to 
pay  for  the  higher  costs  of  shipping  on  U.S.  flag  vessels.)  To  the  extent 
that  the  AID  loan  budget  is  fixed,  exports  of  goods  would  be  reduced. 
However,  in  this  case,  as  in  the  case  of  Title  I  sales,  eliminating  the  cargo 
preference  requirement  could  reduce  the  export  of  total  goods  and  services 
significantly  more  than  exports  of  goods  could  be  increased. 


Private  Sector  Views 


In  response  to  the  Federal  Register  notice,  some  U.S.  exporters  stated  that 
the  cargo  preference  system  results  in  a  loss  of  competitiveness.  In  other 
instances,  U.S.  exporters  cited  costly  paperwork  requirements  imposed  on  AID 
loan  recipients  as  a  result  of  cargo  preference  rules.  Finally,  exporters 
have  asserted  instances  "where  the  foreign  government  has  balked  at  the 
resultant  tender  prices  for  materials  due  to  the  high  cost  of  shipment  on 
U.S.  flag  vessels." 

Organized  labor  has  expressed  clear  and  unqualified  support  for  the 
continuation  of  cargo  preference,  and  does  not  view  cargo  preference  as  a 
disincentive  to  U.S.  exports.  Similarly,  the  maritime  industry  does  not  view 
cargo  preference  as  a  disincentive  to  U.S.  exports. 


OCEAN  FREIGHT  RATE  DISPARITIES 


Definition  of  the  Potential  Disincentive 


The  term  ocean  freight  rate  disparities  refers  to  the  existence  of  different 
freight  rates  for  the  transport  of  commodities  from  a  United  States  port  to  a 
foreign  port  compared  to  exactly  the  same  transport  in  the  opposite  direction 
for  identical  commodities.  It  also  refers  to  different  rates  for  transport 
of  identical  commodities  from  an  alternative  source  country  to  a  third  market 
in  comparison  to  rates  paid  by  U.S.  exporters.  In  both  cases,  if  the  rates 
are  different,  then  a  disparity  exists.  To  the  extent  that  the  disparity  is 
higher  outbound  from  the  United  States  and  adds  to  the  cost  of  U.S.  exports, 
it  is  considered  an  export  disincentive.  A  broader  definition  includes 
different  (usually  higher)  freight  rates  charged  for  the  transport  of 
somewhat  similar  commodities  from  the  United  States  to  a  foreign  country 
compared  to  substantially  the  same  voyage  in  the  opposite  direction.  Such 
disparities  could  also  act  as  an  export  disincentive. 


Statutory  Authority  and  Policy  Objectives 

Legislation  and  Regulation.  Legislation  related  to  ocean  freight  rate 
disparities  includes  several  different  acts  and  subsequent  amendments  to 
those  acts,  but  the  primary  legislation  is  the  Shipping  Act,  1916.  The 
Federal  Maritime  Commission  traces  its  responsibilities  in  determining  ocean 
freight  rate  disparities  to  at  least  three  amended  and  original  sections  of 
the  Act  :  Section  18(b)(5),  Section  17  and  Section  22. 
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The  Federal  Maritime  Commission  is  empowered  to  disapprove  ocean  freight 
rates  submitted  by  individual  carriers  or  shipping  conferences  from  or  to 
U.S.  ports.  Shipping  conferences  usually  establish  identical  rates  for  all 
their  members  —  U.S.  flag  as  well  as  foreign  flag  members.  Some  conferences 
also  provide  for  the  right  of  their  members  to  charge  different  rates. 
Vessels  not  governed  by  a  conference  agreement  do  not  necessarily  charge  the 
same  rates,  and  it  is  sometimes  the  case  that  shipping  costs  on  U.S.  flag 
vessels  are  higher  than  on  foreign  flag  vessels.  The  Commission  can 
disapprove  rates  it  deems  to  be  detrimental  to  the  commerce  of  the  United 
States.  Its  regulatory  jurisdiction  covers  common  carriers  of  all 
nationalities  operating  on  foreign  trade  routes  to  and  from  the  United  States. 

The  available  evidence  suggests  that:  (1)  under  the  broader  definition  ocean 
freight  rate  disparities  probably  do  exist,  but  under  a  very  strict 
definition  of  what  constitutes  a  disparity,  they  generally  do  not;  (2)  under 
both  definitions,  but  particularly  the  stricter  one,  disparities  are 
difficult  to  demonstrate;  (3)  where  disparities  do  exist  they  indicate  a 
reasonable  application  of  the  pricing  principle  of  profit  maximization  or 
even  monopolistic  pricing  in  different  (separated)  markets;  and  (4)  rate 
disparities  make  up  such  a  small  portion  of  total  export  costs  that  they  have 
little  effect  on  export  demand.  The  following  discussion  explains  and 
analyzes  these  points  more  fully. 

Bac kground.  The  Federal  Government  has  regulated  carriers  serving  U.S.  ports 
since  the  early  1800s,  through  cabotage  laws  restricting  coastal  shipping  to 
U.S.  vessels,  cargo  preference  requirements,  and  through  regulating  the 
tariff  practices  of  ocean  common  carriers  on  U.S.  foreign  trade  routes  as 
well  as  monitoring  freight  rates  on  liner  cargoes  with  a  view  toward 
disapproving  disparate  rates. 


At  the  end  of  World  War  II,  the  war- torn  economies  of  Europe  and  Japan  had 
little  to  export.  Since  space  on  outbound  routes  was  at  a  premium  in  those 
early  postwar  years  and  space  on  the  inbound  routes  was  abundant,  the 
economics  of  the  situation  necessitated  maximizing  revenues  by  charging 
differential  rates  —  generally  higher  for  the  more  sophisticated 
manufactured  products  carried  on  the  outbound  routes  than  for  the  lower 
valued  products  carried  on  the  inbound  routes.  It  is  likely  that  this 
structure  of  rates  became  prevalent  in  conferences  serving  the  U.S.  trades 
during  the  fifties  and  sixties. 


The  effects  of  traditional  trade  route  rate  structures  since  World  War  II, 
and  supply  and  demand  factors  for  cargo  space  in  both  directions  suggest 
that,  in  general,  U.S.  exporters  pay  higher  ocean  freight  rates  than  foreign 
exporters  to  the  United  States.  Assessing  these  supply  and  demand  factors 
for  cargo  space  is  very  difficult.  Where  there  is  no  cargo  back  to  the 

United  States  on  a  return  voyage,  few  observers  would  argue  that  it  is 

unreasonable  for  the  carrier  to  offset  his  losses  by  charging  higher  rates  on 
the  outbound  leg  of  the  voyage.  This  situation  arose  frequently  during  the 
1974-76  period  when  OPEC  countries  were  importing  so  heavily  from  the  United 
States,  and  non-oil  carriers  were  returning  empty  from  that  area.  When, 

however,  there  is  some  cargo  being  transported  in  both  directions,  it  is 

exceedingly  difficult  to  assess  whether  principles  of  cost  allocation  are 
being  applied  reasonably.  This  added  cost  contributes  to  higher  U.S.  export 
prices  or  to  a  lessening  of  exporters'  profits.  These  costs  may  contribute 
to  discouraging  some  U.S.  producers  from  exporting. 
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A  Booz ,  Allen  and  Hamilton  study  for  the  Department  of  Transportation,  A 
Study  of  Ocean  Rate  Disparities  (1978)  ,  analyzed  this  subject.  It  attempted 
to  construct  the  strictest  definition  of  ocean  freight  disparities  possible. 
By  doing  so,  it,  of  course,  limited  the  number  of  sample  commodities 
studied.  Critics  have  argued  that  this  limitation  restricts  the  inferences 
that  can  be  drawn  from  this  study.  Nevertheless,  its  major  conclusion  is: 
based  on  a  sample  of  51,  4-digit  SITC  commodities  moving  in  significant 
amounts  in  both  directions  on  one  or  more  of  the  eight  major  U.S.  routes,  and 
possessing  an  equivalent  value  per  ton  (within  15  percent) ,  ocean  liner 
freight  rates  are  32  percent  higher  for  commodities  outbound  from  the  United 
States  than  for  similar  inbound  commodities. 

Alternatively,  a  study  of  44  alleged  rate  disparities  by  the  Federal  Maritime 
Commission  found  that  higher  rates  were  justified  in  36  cases.  The 
justification  was  based  on  the  U.S.  commodities  having  a  higher  value  than 
inbound  commodities.  In  fact,  the  FMC  concluded  that  based  on  differentials 
in  value  it  could  be  argued  that  U.S.  exporters  were  being  charged  lower 
rates  than  could  justifiably  be  charged. 

Where  ocean  freight  rate  disparities  do  exist,  their  economic  effects  on  U.S. 
exports  are  several.  First,  when  freight  rates  are  higher  from  the  U.S.  to  a 
foreign  country  than  rates  for  the  same  goods  when  shipped  from  the  country 
to  the  United  States,  this  difference  contributes  to  the  cost  of  U.S.  goods 
overseas  and  makes  imports  from  the  United  States  less  cost  competitive. 

Similarly,  all  other  things  being  equal,  imports  to  the  United  States  that 
enjoy  cheaper  shipping  rates  than  U.S.  exports  will  enjoy  a  higher  demand 
than  they  would  otherwise.  The  result  may  be  a  worsening  of  the  balance  of 
trade  and,  should  enough  of  these  disparities  exist  across  a  large  enough 
range  of  U.S.  exports,  the  result  may  be  a  worsening  of  the  balance  of  trade, 
and  a  depreciation  of  the  dollar.  Given  enough  time  such  a  depreciation 
could  be  a  self-correcting  mechanism,  by  increasing  export  competitiveness. 
However,  the  ancillary  worsening  of  the  terms  of  trade  and  additional  costs 
to  domestic  inflation  (through  higher  import  prices)  are  definite 
disadvantages. 

On  the  other  hand,  the  transportation  costs  of  most  exports  are  generally  a 
small  portion  of  the  total  costs  of  a  commodity  and  the  freight  rate 
disparity,  if  there  is  one,  will  be  a  small  fraction  of  total  transportation 
costs.  Thus,  the  total  effect  on  export  costs  and  the  effect  on  demand  for 
U.S.  exports  is  generally  quite  small.  There  may  be  some  exceptions  for  a 
few  specific  products.  Second,  in  practice,  the  problem  of  determining  ocean 
freight  rate  disparities  is,  if  not  complex,  one  with  many  facets  that 
requires  a  high  level  of  expertise  and  specialization  in  the  subject. 

The  Federal  Maritime  Commission  has  the  statutory  authority  to  investigate 
and  disapprove  disparate  rates  established  by  individual  carriers  or 
conferences.  The  Commission  has  stated  that  its  many  years  of  experience  in 
dealing  with  disparities  have  shown  that  most  disparities  are  cosmetic  or 
superficial  in  nature  and  do  not  necessarily  represent  a  real  problem  for 
exporters.  One  major  difficulty  lies  in  determining  if  the  commmodities  for 
which  there  is  a  question  of  disparate  rates  can  be  defined  as  the  same 
commodities. 
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In  the  past  3-1/2  years  the  Commission  has  attempted  to  acquire  the  means  of 
focusing  on  those  disparities  which  involve  genuine  problems  by  developing 
and  operating  a  very  detailed  and  complex  data  retrieval  system  on  freight 
rates,  tonnage,  etc.  This  system  should  offer  sufficient  refinement  to 
determine  whether  the  commodities  involved  are  substantially  similar.  The 
Commission  has  also  pledged  to  make  more  extensive  use  of  its  powers  under 
Section  21,  Shipping  Act,  1916,  which  requires  common  carriers  to  file 
reports  with  the  Commission  at  the  Commission's  request  without  necessitating 
the  procedural  complication  of  a  hearing.  In  addition,  as  the  staff  workload 
of  the  Commission  allows,  they  have  instituted  an  affirmative  action  program 
investigating  particular  routes  to  identify  the  extent  to  which  disparities 
generally  are  present.  Particular  consideration  is  to  be  given  to  such  areas 
as  general  freight  increases  to  answer  the  following  questions:  (1)  are  they 
filed  at  the  same  level  in  both  directions  of  a  given  trade;  and  (2)  does 
this  activity  suggest  that  carriers  or  conferences  are  seeking  to  satisfy  a 
need  for  added  revenue  from  the  American  exporters  on  an  imbalanced  basis  in 
relation  to  importers. 

Freight  Rate  Disparities  in  Third  Country  Trade.  The  question  of  freight 
rate  disparities  to  third  countries  from  foreign  countries  is  also 
occasionally  studied  by  the  FMC.  On  this  issue,  the  Booz,  Allen  study 
contends  that  ocean  freight  rates  paid  by  U.S.  exporters  are  over  100  percent 
greater  in  the  sample  constructed  by  Booz,  Allen  than  those  paid  by  exporters 
from  an  alternative  source  country  to  a  third  market.  This  conclusion  was 
reached  by  constructing  a  model  which  hypothetically  related  carrier  costs 
(on  ships  not  actually  serving  those  trade  routes)  to  rates.  Third  market 
rate  disparities  are  especially  difficult  to  identify  because  of  a  lack  of 
access  to  foreign  rate  information.  However,  even  if  closer  examination  of 
the  model  constructed  indicated  controversial  assumptions,  it  does  signal 
that  this  problem  needs  further  consideration. 


Private  Sector  Views 


Comments  from  the  private  sector  generally  stated  that  ocean  freight  rate 
disparities  exist.  One  exporter's  view  reflected  the  essence  of  these 
comments:  "U.S.  business  finds  itself  competing  in  world  markets  with  foreign 
companies  who  are  completely  subsidized  by  their  national  governments,  and 
flagrantly  so.  The  irregular  and  non-competitive  construction  of  ocean 
freight  rates  in  and  of  themselves  puts  the  American  manufacturer  at  a  grave 
disadvantage.  His  foreign  competition  can  transport  a  competitive  product 
from  the  same  foreign  point  to  the  same  domestic  market  in  the  U.S. A.  at  much 
lower  transport  costs." 


Current  Status  and  Continuing  Developments 

New  legislation  is  now  before  Congress  to  revise  and  clarify  the  Shipping 
Act,  1916,  and  related  laws.  S.  2585,  the  "Ocean  Shipping  Act  of  1980," 
would  place  more  emphasis  on  shippers'  (exporters')  complaints  about  rate 
disparities.  The  bill  would  have  the  Federal  Maritime  Commission  investigate 
complaints  rather  than  initiate  action  on  its  own. 
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The  bill  also  clarifies  the  Congressional  intent  of  supporting  a  strong  U.S. 
merchant  marine  fleet.  It  restates  that  shipping  conferences  are  exempt  from 
antitrust  legislation  and  also  exempts  shippers*  conferences. 

Several  agency  representatives  (who  serve  the  business  community)  believe 
that  increased  education  of  exporters  would  enable  them  to  explore  the 
possibilities  of  obtaining  freight  rates  through  direct  negotiation  with 
carriers  and  conferences  and  obtain  assistance  from  the  Federal  Maritime 
Commission  ombudsman. 


EXTRATERRITORIAL  ENVIRONMENTAL  REVIEWS 


Definition  of  the  Potential  Disincentive 


A  number  of  Federal  agencies,  pursuant  to  Executive  Order  12114, 
Environmental  Effects  Abroad  of  Major  Federal  Actions,  have  adopted 
procedures  delineating  requirements  for  environmental  assessments  of  the 
overseas  impacts  of  their  actions.  The  Executive  Order  was  issued  to  clarify 
and  consolidate  the  Government  position  on  the  extraterritorial  application 
of  U.S.  environmental  procedures.  The  Order  limited  the  extension  of  U.S. 
standards  abroad  and  required  the  implementing  agencies  to  give  consideration 
to  a  number  of  factors,  specifically  including  international  commercial, 
competitive  and  export  promotion  factors.  However,  these  regulations  may 
still  lead  to  some  added  costs,  delays,  and  restrictions  on  the  export  of 
some  products,  and  thus  may  be  viewed  as  a  potential  export  disincentive. 


Policies,  Regulations  and  Laws 

Under  the  National  Environmental  Policy  Act  of  1969  (NEPA) ,  Federal  agencies 
are  required  to  consider  the  domestic  environmental  impacts  of  major  Federal 
actions  in  their  decision  making.  Executive  Order  12114  extended  certain 
environmental  assessment  requirements  to  Federal  actions  which  have 
significant  effects  on  the  environment  outside  the  geographical  borders  of 
the  United  States.  The  Executive  Order  covers  major  Federal  actions  that 
significantly  affect  the  environment  of  foreign  nations  and  the  global 
commons  —  areas  not  under  the  jurisdiction  of  any  nation. 

Exempted  from  the  Order  are  Presidential  actions,  actions  based  on  national 
security,  intelligence  activities  and  arms  transfers,  some  nuclear 
activities,  emergency  relief,  and  other  actions.  Export  licenses  and  permits 
are  specifically  excluded,  but  Eximbank  and  other  export  financing  is 
specifically  included.  Under  certain  circumstances  —  e.g.,  conflicts  with 
national  security  or  foreign  sovereignty  —  other  U.S.  Government  actions  may 
also  be  exempted  from  the  Order. 

Procedures  have  been  issued  pursuant  to  the  Order  by  the  Export-Import  Bank, 
the  Departments  of  State  and  Defense,  the  Overseas  Private  Investment 
Corporation,  and  the  Agency  for  International  Development.  The  Commerce 
Department  was  exempted  from  these  requirements  in  issuing  export  licenses. 
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Administration  of  the  Regulations 

These  regulations  are  new  and  some  questions  remain  about  their 
administration  under  various  situations  and,  therefore,  their  effect  on 
exports.  The  regulations  generally  impose  the  strictest  requirements  on 
actions  affecting  the  global  commons,  and  actions  involving  specific  types  of 
products  subject  to  strict  domestic  regulation,  especially  nuclear  reactors 
and  toxic  substances.  It  is  usually  only  in  the  case  of  the  global  commons 
that  an  actual  impact  statement  must  be  undertaken;  otherwise,  the 
requirements  are  generally  much  less  burdensome. 

The  largest  potential  impact  of  the  procedures  on  exports  is  on  those 
financed  through  the  Export-Import  Bank's  direct  lending  program.  Under  the 
Bank's  procedures  two  initial  determinations  are  required.  One  determination 
is  whether  the  requested  financing  under  the  Eximbank's  direct  lending 
program  constitutes  a  "major  action".  In  determining  whether  or  not  an 
application  constitutes  a  "major  action",  the  General  Counsel  may  consider 
the  percentage  of  the  project's  total  cost  that  Eximbank  financing 
represents,  the  percentage  of  total  financing  for  U.S.  goods  and  services 
that  would  be  covered  by  the  Eximbank  financing,  the  function  of  the  Eximbank 
financed  project  component  in  relation  to  the  overall  purpose  and  operation 
of  the  project,  whether  the  project  will  proceed  without  Eximbank  financing, 
and  the  degree  of  control  and  responsibility  that  the  Bank  has  over  the 
planning  and  execution  of  the  project. 

The  other  determination  is  whether  the  Eximbank  financing  may  have 
significant  effects  on  the  global  commons,  the  environment  of  third  countries 
not  participating  in  the  project,  or  the  environment  of  the  host  country 
where  the  project  involves  a  substance  strictly  regulated  in  the  U.S.  because 
its  toxic  effects  on  the  environment  create  a  serious  public  health  risk. 
Nuclear  exports  are  covered  by  separate  procedures  administered  by  the  State 
Department. 

In  the  event  that  both  determinations  are  positive,  Eximbank  would  prepare  an 
environmental  impact  statement  for  projects  affecting  the  global  commons  and 
a  concise  environmental  review  for  projects  which  affect  any  of  the  other 
areas  subject  to  the  Order.  These  documents  would  be  used  by  the  Bank's 
Board  of  Directors  to  consider  environmental  implications  before  acting  on  a 
request  for  financial  assistance.  As  permitted  under  the  Executive  Order, 
Eximbank's  procedures  also  allow  for  the  modification  of  the  procedures 
whenever  time  constraints  or  strong  foreign  competition  for  export  sales 
exist. 

The  Eximbank's  procedures  enable  the  Bank  to  take  into  account  environmental 
considerations  while  simultaneously  allowing  it  to  carry  out  its  statutory 
mandate  to  provide  financial  support  for  U.S.  exports.  Since  September  4, 
1979  the  effective  date  of  the  procedures  —  the  engineering  and  legal 
staffs  of  Eximbank  have  devoted  much  time  and  effort  to  examining 
environmental  considerations.  Careful  handling  of  each  transaction,  however, 
has  prevented  a  substantial  increase  in  the  processing  period  for 
applications.  The  Bank  has  obtained  environmental  information  from  U.S. 
exporters  and,  to  a  lesser  extent,  from  the  foreign  purchasers  themselves. 
The  Bank's  experience  to  date  suggests  that  the  procedures  should  not 
adversely  affect  Eximbank's  ability  to  provide  export  financing. 
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Private  Sector  Views 


Initial  private  sector  reaction  to  the  regulations  has  been  mixed. 
Environmental  organizations  have  argued  that  the  Executive  Order  provisions 
are  ineffectual  and  that  National  Environmental  Policy  Act  requirements  should 
be  applied  abroad.  Many  companies  and  trade  organizations,  however,  believe 
that  E.O.  12114  presents  a  fair  and  appropriate  balance  of  national  priorities 
and  that  compliance  should  not  be  overly  burdensome.  Most  exporters  believe  a 
more  extensive  (and  less  flexible)  extraterritorial  application  of  NEPA  would 
have  a  serious  impact  on  their  ability  to  compete  abroad. 

Other  companies  have  complained  that  procedures  promulgated  under  E.O.  12114 
are  vague,  and  some  state  that  until  more  experience  is  gained  with  them  they 
will  interpret  them  quite  strictly  —  even  to  the  detriment  of  their  overseas 
competitiveness.  Many  groups  are  taking  a  wait-and-see  attitude  while 
analyzing  the  application  of  the  regulations  on  a  case-by-case, 
agency- by- agency  basis. 

Several  groups  responding  to  the  Federal  Register  notice  felt  that,  to  the 
extent  that  the  procedures  cause  modifications  in  the  exporting  process, 
delays,  extra  costs,  or  foreign  resentment,  the  regulations  will  reduce  U.S. 
competitiveness  and  shift  exports  to  other  countries.  Organizations  objecting 
to  the  unilateral  nature  of  these  U.S.  regulations  have  suggested  that  their 
implementation  be  postponed  until  international  or  multinational  agreements 
can  be  reached  in  this  area  to  neutralize  the  impact  on  our  international 
competitiveness.  One  respondent  suggested  that  foreign  country  of  destination 
standards  should  constitute  an  acceptable  alternative  to  applying  U.S. 
environmental  standards  overseas. 

The  AFL/CIO,  in  its  submission,  reaffirmed  its  position  that  processes  and 
products  which  have  been  banned  in  the  United  States  because  of\^  potential 
hazards  to  the  public  or  the  environment  should  not  be  exported  to  other 
countries  to  the  detriment  of  foreign  workers.  The  AFL/CIO  position  is  that 
the  United  States  is  playing  a  justified  leadership  role  in  this  area. 


Current  Status  and  Continuing  Developments 

Procedures  implementing  the  Executive  Order  have  attempted  to  balance  the 
difficult  line  between  important  but  often  conflicting  interests.  Agencies 
can,  and  are,  analyzing  the  administration  of  their  procedures  and  the  impact 
the  regulations  have  on  the  willingness  and  ability  of  U.S.  business  to 
compete  abroad.  As  more  experience  with  the  regulations  is  gained  by 
exporters  and  administrators,  procedures  will  become  more  streamlined  and  the 
goals  of  the  policy  should  be  attained  at  minimum  economic  cost  in  terms  of 
lost  exports. 


A  -  1 


APPENDIX  A.  COMMENTS  FROM  THE  PRESIDENT'S  EXPORT  COUNCIL 


The  President's  Export  Council  was  asked  to  submit  comments  on  potential 
export  disincentives,  export  promotion  programs  and  U.S.  trade  policies  in 
general.  The  comments  and  materials  received  from  the  Council  are  reproduced 
in  this  appendix. 
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THE  PRESIDENT'S  EXPORT  COUNCIL 

WASHINGTON.  D.C.  20230 


June  16,  1980 


The  Honorable  Philip  Klutznick 

Secretary  of  Commerce 

14th  St.  &  Constitution  Ave.,  N.W. 

Washington,  DC  20230 

Dear  Mr.  Secretary: 

This  letter  is  in  response  to  the  President's  request  for  inputs 
from  the  President's  Export  Council  concerning  the  report  to 
Congress  required  by  Section  1110  of  the  Trade  Agreements  Act  of 
1979. 

As  you  know.  Section  1110  directs  the  President  to  submit  by 
July  15,  1  980  a  report  on  U.S.  export  disincentives  and  "the 
policies  and  programs  required  to  strengthen  the  relative 
competitive  position  of  the  United  States  in  world  markets". 

The  legislative  history  of  the  Trade  Agreements  Act  indicates 
the  Congress  expects  that  the  President's  July  15,  1980  report  will 
take  into  account  the  new  potentials  for  export  trade  resulting  from 
the  implementation  of  the  "Tokyo-Round"  Multilateral  Trade 
Negotiations  and  will  be  in  such  detail  and  comprehensiveness  as  to 
be  an  adequate  basis  for  remedial  legislation. 

The  President's  Export  Council,  in  its  current  form,  was 
established  by  Presidential  Executive  Order  on  May  4,  1979.  Its 
primary  purposes  are  to  formulate  recommendations  to  the  President 
on  programs  and  policies  to  increase  U.S.  exports  and  to  promote  the 
development  of  a  greater  national  export  consciousness.  As  provided 
by  its  charter,  the  Council  will  expire  at  the  end  of  this  year. 

Its  membership  consists  of  the  heads  of  the  seven  Cabinet  agencies 
principally  concerned  with  foreign  trade,  six  leading 
representatives  of  the  Congress  (three  Senators  and  three 
Congressmen),  and  a  broad  section  of  private  sector  representatives 
from  industry,  agriculture,  labor,  consumer  groups,  etc. 
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To  work  effectively,  the  Council  established  an  Executive 
Committee  and  six  subject-area  subcommittees.  These,  with  the 
Council  itself,  have  been  actively  engaged  for  over  a  year  in 
detailed  studies  of  the  various  factors  that  determine  or  affect  the 
U.S.  export  posture  in  relation  to  the  world  trading  system.  The 
Council  is  now  engaged  in  preparing  its  final  report,  which  will 
present  its  overall  recommendations. 

Since  its  inception,  however,  the  Council  has,  from  time  to 
time,  taken  positions  on  currently-pressing  trade  policy  issues, 
including  the  following  recommendations  on  export  disincentives: 

•  The  Council  has  encouraged  and  supported  the  reorganizat ion  by 
the  Administration  of  the  governmental  machinery  that 
formulates  and  carries  out  U.S.  trade  and  other  foreign 
economic  policies. 

Substantial  improvements  have  been  made  by  the  Administration 
and  further  progress  is  underway. 

A  government  poorly  organized  to  develop  and  administer  sound 
trade  policy  is  itself  a  serious  export  disincentive.  The 
governments  of  our  major  trading  competitors  have  in  recent 
years  been  noticeably  better  organized  than  the  U.S. 

Government  to  defend  their  worldwide  trading  needs  and 
interests  in  a  realistic  and  consistent  manner  and  to  support 
the  export  activities  of  their  own  firms. 

Special  focus  has  been  given  by  the  Council  in  the  area  of 
government  reorganization: 

-  To  assure  effective  implementation  of  the  "Tokyo-Round" 
trade  agreements,  including  provision  to  monitor  foreign 
government  compliance; 

-  To  establish  and  adequately  staff  a  Foreign  Commercial 
Service  in  the  Department  of  Commerce;  and 
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-  To  enable  the  Office  of  Export  Administration,  Department 
of  Commerce,  and  the  other  government  agencies  that  are 
involved  to  adopt  the  organizational  and  procedural  changes 
in  the  administration  of  the  U.S.  export  control  program 
that  are  necessary  to  carry  out  the  reforms  mandated  by  the 
Export  Administration  Act  of  1979.  In  this  connection,  the 
Council  has  emphasized  that  the  current  staffing 
requirements  of  OEA  should  be  given  priority  attention. 

•  The  Council  supports  larger  direct-loan  funding  authorizations 
for  the  Export- Import  Bank  for  the  1980  and  1981  fiscal  years 
than  the  Administration  has  requested  or  the  Congress  has  thus 
far  voted.  Unless  the  Bank  is  given  substantial  additional 
direct-loan  lending  authorization,  it  will  not  have  sufficient 
funds  to  enable  U.S.  exporters  to  compete  against  the 
strongly-subsidized  financing  which  foreign  governments  will 
be  providing  to  their  firms.  A  conservative  estimate  is  that 
the  Bank  needs  direct-loan  lending  authority  of  at  least 

$5  billion  in  Fiscal  year  1980  and  again  in  Fiscal  year  1981. 

The  Council  also  urged  that  the  Commodity  Credit  Corporation ' s 
lending  authority  should  be  maintained  at  an  adequate  level 
and  placed  on  a  self-financing  revolving-fund  basis. 

•  The  Council  has  recommended  1 iberal ization  of  the  U.S.  tax 
laws  that  apply  to  the  foreign-source  income  of  Americans 
working  overseas.  The  U.S.  is  the  only  major  trading  country 
that  taxes  such  income  and  this  policy  is  a  serious 
competitive  handicap  for  U.S.  firms.  Attached  is  the  special 
report  on  this  export  disincentive  by  a  Council  Task  Force. 

•  The  Treasury  Department  is  currently  considering  a  proposal  to 
narrow  the  application  of  the  credit  against  U.S.  income  taxes 
for  foreign  taxes.  The  Council  has  advised  the  Treasury 
Department  that  adoption  of  this  proposal  in  its  present 
narrow  form  would  have  a  serious  negative  impact  on  U.S. 
exports. 
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Foreign  investments  by  U.S.  firms  have  strong  "pull-through" 
effects  on  U.S.  exports  and  adoption  of  the  proposed  narrow 
interpretation  would  lessen  the  competitiveness  of  U.S. -owned 
foreign  subsidiaries  and  thus  would  be  another  self-imposed 
competitive  handicap  on  the  parent  U.S.  firms. 

•  An  important  export  disincentive,  especially  for  small  and 
medium-sized  firms,  is  the  complexity  and  red  tape  involved  in 
exporting.  A  parallel  disincentive  is  the  greater  marketing 
and  selling  expense  involved  in  exporting,  the  need  to  carry 
accounts  receivables  for  longer  time  periods,  etc.,  and  there 
are  obvious  risks  in  some  parts  of  the  world  of  expropriation, 
governmental  instability,  terrorism,  etc. 

To  better  deal  with  these  kinds  of  export  disincentives,  the 
Counci  1 : 

-  Has  welcomed  the  leadership  of  Senator  Stevenson  (a  Council 
member)  and  others  in  the  Congress  and  the  increasing 
support  within  the  Administration  with  respect  to 
legislation  to  facilitate  the  greater  use  by  U.S.  firms  of 
the  trading  company  device. 

-  Has  also  welcomed  the  effort  of  Senator  Javits  (a  Council 
member)  to  obtain  passage  of  legislation  to  enable  the 
Overseas  Private  Investment  Corporation  (OPIC)  to  play  a 
larger  role  in  U.S.  overseas  investment. 

•  The  Council  has  strongly  urged  that  the  antitrust  issue  as  it 
applies  overseas  be  substantially  clarified.  The  Council 
supports  S.1010,  introduced  by  Senator  Javits,  to  establish  a 
commission  to  study  the  international  application  of  the 
antitrust  laws.  S.1010  has  been  favorably  reported  out  of 
committee  and  is  now  pending  on  the  Senate  floor.  We  urge  the 
Administration  to  reconsider  its  opposition.  In  view  of  the 
great  need  to  increase  U.S.  exports,  every  reasonable  effort 
should  be  made  by  the  U.S.  Government  to  facilitate  U.S. 
exports  and  overseas  operations  by  freeing  U.S.  firms  from 
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antitrust  constraints  or  uncertainties  where  U.S.  consumers 
are  not  adversely  affected.  The  guidelines  issued  by  the 
Department  of  Justice  in  January  1977  ("Antitrust  Guide  for 
International  Operations")  were  an  important  step  in  this 
direction.  But  uncertainties  still  remain  as  to  the 
Government's  prosecutorial  intentions  and  there  are 
indications  of  a  Governmental  desire  to  regulate  foreign 
subsidiary  operations  from  an  antitrust  viewpoint  where  the 
effect  on  U.S.  consumers  is  very  tenuous  indeed.  The  growing 
conflicts  between  the  U.S.  and  other  countries  because  of  the 
extraterritorial  applications  of  U.S.  laws  must  also  be 
considered. 

Legislation  now  pending  in  Congress: 

-  To  amend  the  Webb-Pomerene  Act  to  provide  a  more  effective 
antitrust  exemption,  to  broaden  the  Act  to  cover  services, 
and  to  make  it  applicable  to  trading  companies;  and 

-  To  simplify  application  of  the  antitrust  laws  and  deter 
unreasonable  prosecutorial  zeal  (which,  incidentally,  was 
developed  by  the  National  Governors'  Association,  led  by 
Governor  Busbee,  a  Council  member) 

would  be  appropriate  for  early  consideration  by  a  study 
commission  as  proposed  by  Senator  Javits  in  S. 1010. 

•  The  Council  is  in  the  process  of  considering  the  various 
extraterritorial  competitive  strictures  unilaterally  imposed 
on  U.S.  exporters,  such  as  those  resulting  from  the  Foreign 
Corrupt  Practices  Act,  the  antiboycott  legislation,  and  the 
use  of  export  controls  for  foreign  policy  purposes. 

The  basic  question  in  this  area  is  not  the  merit  of  the 
objectives  sought  to  be  attained  (i.e.,  to  prevent  foreign 
bribery,  to  protect  U.S.  firms  from  improper  involvement  in 
foreign  boycotts,  to  promote  human  rights,  etc).  Rather,  the 
issue  is  the  practicality  of  the  resort  to  unilateral 
legislation,  rather  than  resorting  to  international 
negotiations. 
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It  does  appear  that  this  area  of  export  disincentives  has  been 
costly  to  the  U.S.  in  terms  of  lost  exports  while  the  benefits 
sought  have  been  questionable  in  attainment. 

-  The  Council  worked  closely  with  the  Administration,  the 
Congress,  and  the  private  sector  to  devise  compromise 
legislation  to  protect  permanently  the  confidentiality  of 
competitive  business  information  supplied  to  the  Federal 
Government  in  connection  with  U.S.  exports  on  documents  called 
"shippers  export  declarations"  (SEDs). 

This  legislation  has  just  this  month  been  enacted  by  Congress. 

SED's  had  been  accorded  confidential  treatment  since  the  turn 
of  the  century,  but  disclosures  were  now  threatened  by  recent 
attempts  to  apply  the  Freedom  of  Information  Act  and  interim 
Congressional  legislation  last  year  to  terminate  confidential 
treatment  on  June  30,  1980. 

Again,  this  was  a  case  where,  absent  adoption  of  the  permanent 
legislation  referred  to  above,  U.S.  firms  would  have  been 
subjected  to  enforced  disclosures  of  competitive  information 
that  would  have  benefited  foreign  competitors  -  who,  of 
course,  were  in  no  way  subject  to  comparable  competitive 
handicaps. 

The  foregoing  summary  of  Council  recommendations  on  specific 
U.S.  export  disincentives  deals  with  important  legislative  issues 
that  should  be  addressed  by  the  President  and  the  Congress.  But  the 
most  significant  U.S.  export  disincentive  is  the  continuing  national 
attitude  of  overall  indifference  to  the  need  for  exports. 

The  peoples  and  governments  of  the  major  trading  countries  of 
Europe  and  Japan  have  for  decades  based  their  domestic  economic 
policies  on  the  precept  "Export  or  die".  In  the  United  States,  the 
very  opposite  has  been  and  still  is  the  case;  exports  have  not  been 
and  still  are  not  regarded  as  important. 


A  -  8 


-7- 


In  recent  years,  the  talk  and  the  public  discussions  in 
Washington  and  elsewhere  in  the  country  on  matters  relating  to  trade 
have  been  shifting  dramatically  so  that  it  can  now  fairly  be  said 
that  the  idea  of  strong  U.S.  export  performance  is  carrying  the 
day.  Almost  everybody  responsible  for  or  importantly  involved  in 
U.S.  economic  affairs  now  pays  lip  service  to  the  need  to  increase 
exports  and  to  reduce  our  huge  trade  deficits.  How-best-to-export 
has  even  become  one  of  the  national  subjects  for  high-school  and 
college  debating  tournaments. 

The  reasons  for  this  change  in  the  intellectual  climate  are  not 
hard  to  find.  The  United  States,  which  for  so  long  after  World  War 
II  was  economically  predominant  and  whose  domestic  economy  was 
largely  under  its  own  control,  has  in  recent  years  been  "taking  a 
bad  beating"  in  world  trade  and  the  wounds  have  become  serious,  the 
U.S.  has  steadily  been  losing  market  share  in  world  trade  from 
approximately  25%  in  the  1950' s,  to  around  15%  in  1970  and  then  down 
to  12.2%  in  1978. 

On  top  of  the  large  merchandise  trade  deficits  of  recent  years  - 
$31  billion  in  1977,  $34  billion  in  1978,  $29  billion  last  year  - 
the  projections  are  for  even  larger  merchandise  trade  deficits  to 
come:  around  $38  billion  this  year  and  $40-41'  billion  next  year.* 

But  even  though  the  magnitude  of  the  U.S.  trade  problem  now 
dominates  what  is  being  said  in  Washington  about  U.S.  trade 
policies,  the  grim  realities  have  not  as  yet  been  translated  into 
meaningful  Congressional  action.  The  current  plight  of  the 
Export- Import  Bank  is  stark  evidence  of  the  sorry  gap  between  word 
and  deed. 

Trade  policy  is  an  area  where  the  problem  is  not  uncertainty  as 
to  what  should  be  done.  It  is  well  known  what  should  be  done.  The 
problem  is  to  develop  the  will  to  do  it. 


*These  are  the  figures  measuring  imports  and  exports  on  the 
conventional  free-alongside-ship  (F.A.S.)  basis;  the  new  statistical 
method  now  being  used  by  the  Government  -  which  adds  insurance  and 
freight  costs  to  the  import  figures  (C.I.F.)  -  will  substantially 
increase  the  size  of  the  deficits. 
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An  idea  is  hard  to  stop  when  its  time  has  come.  The  idea  of  an 
effective  and  paramount  U.S.  national  export  policy  has  not  yet 
arrived.  But  the  grim  realities  of  our  trading  position  are  driving 
us  to  create  the  necessary  and  sufficient  preconditions.  An 
important  aid  will  be  a  better  developed  national  export 
consciousness. 

To  create  a  more  positive  public  understanding  and  support  for 
effective  U.S.  trade  policies  -  a  strong  national  export 
consciousness  -  is  our  greatest  need  in  the  trade  area.  We  on  the 
Council  are  striving  to  make  our  contribution. 


Sincerely  yours. 


Reginald  H.  Jones 
Chairman 
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THE  PRESIDENT'S  EXPORT  COUNCIL 

WASHINGTON.  O.C.  20230 


December  10,  1979 


The  President 
The  White  House 
Washington,  D.  C. 

Dear  Mr.  President: 

The  Executive  Committee  of  the  President's  Export  Council  has 
asked  me  to  express  to  you  its  strong  concern  over  the  adverse  effects 
on  exports  of  the  present  rules  (Sections  911  and  913)  concerning  tax¬ 
ation  of  foreign  earned  income  of  Americans  living  overseas. 

The  Foreign  Earned  Income  Act  of  1978  has  done  little  to  alleviate 
the  problems  of  differences  in  tax  treatment  between  American  citizens 
working  overseas  and  their  counterparts  from  competing  industrial  nations. 

The  result  has  been  that  third-country  nationals,  who  generally  do  not 
have  the  burden  of  paying  taxes  in  their  home  countries  on  their  foreign 
earned  income,  are  employed  instead  of  American  citizens.  This  has 
brought  about  a  sharp  loss  in  the  U.  S.  share  of  overseas  business  volume 
in  vital  economic  sectors,  largely  because  third  party  nationals  tend  to 
specify  equipment  manufactured  in  their  home  country,  whereas  American 
citizens  would  specify  and  order  U.  S.  equipment  with  which  they  are 
most  familiar. 

A  particularly  disturbing  example  is  the  decline  in  the  position  of 
American  contractors  on  projects  in  the  Mid-East.  According  to  McGraw- 
Hill,  U.  S.  companies  had  contracted  for  $8.9  billion  or  10.3%  of  the  total 
contracts  let  in  the  Mid-East  from  June  1975  through  April  1978.  During  the 
13  months  ending  in  June  1979,  U.  S.  contractors  received  only  $346  million 
or  1.6%  of  the  total  contracts  awarded.  The  loss  of  U.  S.  jobs  both  overseas 
and  at  home  to  foreign  competitors,  and  the  accompanying  loss  of  U .  S.  exports, 
comes  at  a  time  when  it  is  crucial  to  maintain  U.  S.  prestige  and  presence 
overseas  and  a  firm  emphasis  on  increasing  our  share  of  the  world  market. 
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December  10,  1979 


The  President's  Export  Council  appointed  a  task  force  to  study  this 
problem.  The  following  administrative  recommendations,  aimed  at  putting 
Americans  who  work  in  the  private  sector  overseas  on  a  more  comparable 
tax  footing  with  citizens  of  competing  industrial  nations,  are  adapted  from 
this  report. 

-  Regulations  and  interpretations  in  force  under  the 
current  tax  law  concerning  Americans  living  in 
camps  in  hardship  areas  (Section  911)  should  be 
simplified  and  made  less  restrictive,  in  keeping 
with  the  intent  of  Congress. 

-  The  current  tax  law  concerning  allowances  to 
employees  for  excess  living  costs  incurred 
while  working  abroad  (Section  913)  should  be 
interpreted  in  the  least  restrictive  and  simplest 
manner. 

We  have  discussed  these  recommendations  with  Secretary  Miller 
and  would  appreciate  your  endorsement  of  them. 


The  final  task  force  recommendation  is  that  work  begin  immediately 


to  encourage  enactment  of  new  tax  provisions  directed  to  this  problem. 

We  have  called  upon  a  broad  spectrum  of  the  American  export  sector  for 
comments  on  specific  legislative  points  which  would  relieve  the  burden 
under  which  they  now  operate,  and  would  be  in  the  national  interest. 

I  am  sure  it  was  not  the  Administration's  intent,  or  that  of  Congress, 
to  discourage  the  employment  of  Americans  by  U.  S.  business  overseas. 

The  tax  law  must  be  one  that  enables  Americans  to  face  the  uncertainties 
of  life  abroad  and  serve  as  the  leading  edge  of  the  export  growth  that  is 
necessary  if  we  are  to  maintain  the  leading  economic  role  for  the  U.  S. 
in  today's  world  that  is  so  essential  to  our  welfare. 


Respectfully  yours. 


Reginald  H.  Jones 
Chairman 
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THE  PRESIDENT’S  EXPORT  COUNCIL 
SUBCOMMITTEE  ON  EXPORT  EXPANSION 


Task  Force  to  Study  the  Tax  Treatment 
of  Americans  Working  Overseas 


I.  THE  SITUATION 

Despite  the  enactment  of  the  Foreign  Earned  Income  Act  of  1978,  Americans  are  still 
being  taxed  out  of  competition  in  overseas  markets.  The  result  is  a  sharp  loss  in  the  United 
States’  share  of  overseas  business  volume  in  vital  economic  sectors.  The  current  situation 
contributes  to  our  negative  balance  of  payments,  a  loss  of  U.S.  jobs  to  our  competitors,  and 
the  decline  in  U.S.  presence  and  prestige  abroad. 

II.  TASK  FORCE  RECOMMENDATIONS 

Americans  working  overseas  are  essential  to  a  viable  export  program.  An  increase  in 
the  number  of  Americans  assigned  abroad  can  increase  our  exports,  reduce  the  negative  bal¬ 
ance  of  payments,  enhance  our  country’s  image,  and  raise  employment  in  the  U.S. 

Recognizing  that  it  is  in  the  best  interest  of  our  nation  to  encourage  Americans  to  work 
overseas,  the  Task  Force  recommends  the  adoption  of  tax  policies  that  are  comparable  to  those 
of  major  competing  industrial  nations,  none  of  which  now  tax  citizens  who  meet  overseas 
residency  tests.  We  urge  the  development  and  enactment  of  new  legislation  to  put  Americans 
who  work  in  the  private  sector  overseas  on  the  same  tax  footing  as  citizens  of  competing 
industrial  nations.  In  the  interim,  the  following  remedial  actions  should  be  taken: 

1.  Regulations  and  interpretations  in  force  under  the  current  tax  law  concerning  Americans 
living  in  camps  in  hardship  areas  (Section  91 1)  should  be  simplified  and  made  less  restric¬ 
tive,  in  keeping  with  the  intent  of  Congress. 

2.  The  current  tax  law  concerning  allowances  to  employees  for  excess  living  costs  incurred 
while  working  abroad  (Section  913)  should  be  interpreted  in  the  least  restrictive  and 
simplest  manner. 

3.  Work  should  begin  immediately  to  encourage  enactment  of  a  new  tax  law  to  put  Americans 
working  overseas  on  the  same  tax  footing  as  citizens  from  competing  industrial  nations. 

III.  BACKGROUND 


Foreign  Trade  Encouraged 

Beginning  in  the  1920’s,  after  the  U.S.  emerged  from  World  War  I  as  a  major  exporting 
nation,  the  income  earned  by  Americans  at  work  in  foreign  countries  was  virtually  exempt 
or  excluded  from  U.S.  taxes,  as  a  matter  of  public  policy  and  by  specific  acts  of  Congress. 
The  purpose  was  to  encourage  foreign  trade.  It  was  recognized  that  the  export  of  U.S.  goods 
and  services  depended,  in  large  measure,  on  the  presence  of  Americans  in  overseas  markets. 
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The  U.S.  tax  policy  was  not  unique.  All  of  our  trading  partners,  and  certainly  all  of  the 
world’s  major  producing  nations,  had  long  excluded  income  earned  by  citizens  at  work  over¬ 
seas  from  taxation. 

In  the  early  1950’s  some  revisions  were  made  in  the  tax  treatment  of  U.S.  citizens  work¬ 
ing  overseas.  The  principal  aim  was  to  halt  abuses  by  highly  paid  movie  stars.  These  revisions 
altered  foreign  residency  tests  and  placed  a  ceiling  on  the  amount  of  foreign-earned  income 
that  could  be  excluded.  The  income  and  allowances  of  most  Americans  working  overseas  was 
below  the  $20,000  limit,  so  they  were  not  affected.  They  were  not  meant  to  be. 

Additional  technical  adjustments  were  made  during  the  1960’s  in  foreign  residency  tests 
and  in  the  sums  that  could  be  excluded.  By  the  mid-1970’s,  the  effects  of  inflation  —  rising 
living  costs  and  rising  salaries  and  benefits  for  overseas  American  workers  — -  had  overtaken 
the  amount  of  foreign-earned  income  that  could  be  excluded  from  U.S.  taxes. 

Policy  Shifts  in  1976 

Responding  to  misguided  arguments  that  Americans  overseas  were  being  granted 
preferential  tax  treatment,  Congress  in  1976  reduced  the  exclusion  to  $15,000  and  changed 
the  manner  in  which  it  was  computed  so  its  maximum  practical  effect  became  about  $3,000. 
The  philosophy  behind  these  provisions  was  directly  contrary  to  the  principles  which  had  guided 
the  United  States’  tax  treatment  of  overseas  Americans  for  more  than  50  years.  Instead  of 
encouraging  Americans  to  work  overseas,  the  1976  amendments  actually  discouraged  such 
employment.  In  fact,  even  before  the  1976  amendments,  it  was  becoming  less  attractive 
to  work  overseas.  Inflation  was  running  at  between  50  percent  and  300  percent  higher  than 
domestic  inflation,  a  fact  that  should  have  been  recognized  by  increasing  the  $20,000  exclu¬ 
sion  rather  than  decreasing  it. 

Further,  the  Tax  Court  ruled  in  1976  that  employer  furnished  housing  was  taxable  to 
employees  at  full  local  rental  value,  rather  than  the  value  of  similar  housing  in  the  United 
States.  These  rulings  were  interpreted  as  a  strong  indication  that  employer  contributions  to 
offset  extraordinary  overseas  living  expenses  —  or  so-called  “keep  whold”  contributions  — 
were  taxable  to  overseas  employees,  whereas  such  amounts  often  may  have  gone  unreported 
up  to  that  time. 

These  rulings,  when  combined  with  the  1976  tax  code  revisions,  produced  effects  that 
Congress  and  the  Tax  Court  did  not  foresee.  For  example,  in  the  oil-rich  Middle  East,  the 
costs  to  an  employer  of  maintaining  an  American  worker  at  something  approximating  the 
standard  of  living  he  or  she  would  have  enjoyed  at  home  could  exceed  the  actual  salary  paid 
to  that  worker  by  three  or  four  times.  As  a  result,  some  Americans  overseas  became  liable  for 
more  taxes  than  they  received  in  real  income. 

The  1976  tax  policy  shifts  on  foreign-earned  income  actually  amounted  to  a  substantial 
tariff  on  our  own  goods  and  services  by  our  own  government. 


Foreign  Earned  Income  Act  of  1978 

After  belatedly  postponing  the  effective  date  of  the  tax  code  revisions,  Congress  moved 
in  1978  to  remedy  the  devastating  mistakes  of  1976  with  the  Foreign  Earned  Income  Act. 
Unfortunately,  the  1978  Act  is  inadequate.  The  House  of  Representatives  had  passed  a 
realistic  bill,  but  the  law  that  was  eventually  enacted  represents  a  compromise  with  a  more 
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restrictive  Senate  version.  Section  911  of  the  Act  provides  a  $20,000  exclusion  for  overseas 
Americans  living  in  qualified  camps  in  remote  hardship  areas.  Section  913  provides  deductions 
for  certain  allowances  for  extraordinary  overseas  living  expenses  under  fairly  strict  qualifica¬ 
tions.  Both  Sections  911  and  913  are  very  complex.  Moreover,  regulations  drafted  by  the 
Internal  Revenue  Service  under  the  new  law  effectively  reverse  the  intent  of  Congress  by 
compounding  the  complexities  beyond  reason. 

Even  if  the  Foreign  Earned  Income  Act  of  1978  is  interpreted  in  the  least  restrictive  way 
possible,  it  is  clear  that  overseas  Americans  are  not  currently  competitive  with  citizens  of  other 
nations  in  terms  of  taxes. 

IV.  RATIONALE  FOR  RECOMMENDATIONS 

Americans  at  work  overseas  direct  business  to  our  domestic  economy.  If  we  are  to  increase 
exports  in  order  to  bring  our  trade  accounts  into  balance,  we  must  encourage  more  U.S.  citizens 
to  accept  assignments  with  American  business  overseas.  Concurrently,  we  must  continue  to 
be  sensitive  to  the  geo-political  ramifications  of  having  more  Ameficans  working  abroad. 
Overseas  employees  of  American  business  are  seen  as  representatives  of  our  country.  Through 
their  participation  and  visibility  in  international  business  affairs,  they  can  function  as  goodwill 
ambassadors  whose  work  exemplifies  America’s  ideals  and  values. 

To  achieve  these  benefits  will  require,  among  other  things,  that  current  tax  laws  bearing 
on  foreign-earned  income  be  changed.  At  present,  our  nation’s  tax  policies  discourage  the 
employment  of  'Americans  overseas.  Many  American  companies  doing  business  overseas, 
especially  in  the  manpower-intensive  service  industries,  are  sending  American  employees  home, 
in  order  to  keep  some  vestige  of  market  share.  For  example: 

•  Recruiting  firms  in  France,  Germany,  Italy  and  the  United  Kingdom  report  they  are 
swamped  with  requests  for  qualified  citizens  of  their  respective  countries  to  replace  Amer¬ 
icans  who  are  being  forced  home  by  U.S.  tax  policies. 

•  Several  leading  U.S.  contractors  in  the  Middle  East  have  reduced  their  American  staffs 
by  more  than  half,  and  adopted  hiring  policies  overseas  that  specifically  exclude  Amer¬ 
icans  on  future  work. 

•  The  University  of  Petroleum  and  Minerals  in  Saudi  Arabia  says  Americans  now  make  up 
less  than  30  percent  of  its  teaching  staff,  compared  to  more  than  80  percent  several 
years  ago. 

Replacing  American  employees  with  citizens  of  other  countries  is  the  only  way  American 
companies  can  remain  competitive.  This  means  that  as  U.S.  companies  operating  overseas 
“de- Americanize,”  sales  of  goods  and  services  move  away  from  this  country  and  toward  the 
competing  industrial  nations. 

•  A  report  by  the  Government  Accounting  Office  suggested  that  the  impact  of  current 
U.S.  tax  policies  for  overseas  Americans  might  be  very  significant  —  with  a  reduction 
of  5%  or  more  of  total  exports  or  a  loss  in  overseas  sales  of  at  least  $6  to  $7  billion, 
based  on  available  data.  And  the  GAO  report  cautioned  that  its  projections  might  well 
prove  conservative.1 

_ _ _ .  _ i - - — - — - — 

'Impact  on  Trade  of  Changes  in  Taxation  of  U.S.  Citizens  Employed  Overseas,  Report  to  the  Congress,  Comptroller 
General,  February  21,  1978,  page  10. 
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•  The  Commercial  Counselor  of  the  Embassy  of  Saudi  Arabia  recently  observed: 

“U.S.  tax  treatment  of  American  companies  doing  business  in  foreign  countries  makes 
them  less  competitive  vis  a  vis  European  and  Japanese  (and  other)  companies,  which  re¬ 
ceive  better  tax  treatment  from  their  governments.  In  the  case  of  Saudi  Arabia,  it  is 
noticed  that  American  companies,  in  order  to  overcome  the  higher  costs  resulting  from 
the  unfavorable  tax  treatment,  have  tended  to  hire  non-American  engineers  and  other 
skilled  personnel.  Naturally,  these  prefer  equipment  and  specifications  originating  in  their 
countries  (European  or  Japanese,  etc.),  which  represent  a  loss  in  American  exports  to 
Saudi  Arabia.  Thus,  the  end  result  of  U.S.  tax  treatment  of  American  personnel  working 
abroad  has  been  a  net  loss  of  American  sales  abroad.” 

That  means  a  loss  of  jobs  in  our  economy.  Estimates  vary.  Using  the  low  end  of  the 
Department  of  Commerce  estimate  that  for  every  $1  billion  in  new  economic  activity  between 
40,000  and  70,000  jobs  are  created,  a  loss  of  5%  of  our  current  overseas  export  volume  — 
or  about  $7  billion  in  economic  activity  —  would  produce  a  job  loss  of  280,000.  Using  the 
same  Department  of  Commerce  figures,  if  the  U.S.  decided  on  policies  to  increase  exports 
by  at  least  $30  billion  annually  as  a  means  of  bringing  the  trade  accounts  into  balance,  at  least 
1.2  million  new  jobs  would  result. 

If  we  increase  our  nation’s  exports  we  will  increase  job  opportunities  for  Americans  at 
home  and  abroad.  In  order  to  achieve  such  improvement,  we  must  re-assess  our  tax  policies. 
We  also  must  write  new  tax  laws  directed  at  placing  Americans  on  a  competitive  footing  with 
other  nationals  in  overseas  markets.  (See  Chart  Below) 

V.  CONCLUSION 

The  principle  underlying  the  taxation  of  Americans  working  in  other  countries  should  be 
to  encourage,  rather  than  discourage,  employment  with  U.S.  business  overseas.  The  implemen¬ 
tation  of  this  principle  through  changes  to  the  Internal  Revenue  Code  will  increase  the  number 
of  U.S.  citizens  who  are  willing  to  work  overseas,  resulting  in  an  increase  in  American  exports. 

Respectfully  submitted, 


Robert  Dickey  III 
John  Wood  Brooks 
D.L.  Commons 
Maurice  Sonnenberg 


December  5,  1979 
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Comparison  of  Tax  Policies  for  Overseas  Employees 
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APPENDIX  B.  FEDERAL  REGISTER  NOTICE 


To  solicit  comments  on  export  disincentives  and  export  promotion  programs, 
notice  of  this  review  was  published  in  the  Federal  Register  on  April  29 
1980.  A  copy  of  that  notice  is  reproduced  in  this  appendix. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Request  for  Comments  on  Export 
Promotion  Functions  and  Potential 
Disincentives  to  U.S.  Exports 


In  addition  to  this  review,  subsection 
(b)  of  Section  1110  of  the  Trade 
Agreements  Act  of  1979  requires  a  study 
of  the  factors  affecting  the  competitive 
position  of  domestic  producers. 
Information  about  the  subsection  (b) 
study  which  will  be  conducted 
separately  is  provided  by  the  Office  of 
the  U.S.  Trade  Representative  (USTR)  in 
today's  edition  of  the  Federal  Register. 
DATES:  All  comments  received  before 
May  30, 1980  will  be  considered. 
ADDRESS:  Written  comments  should  be 
sent  to:  Mr.  FrarOdin  J.  Vargo,  Acting 
Deputy  Assistant  Secretary  for  Policy 
Planning  and  Analysis,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Information  Code — 1110/ 
HPM,  Room  2036,  Washington,  D.C. 
20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Henry  P.  Misisco,  Director,  Trade 
Research  Division,  Office  of  Planning 
and  Research,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  2036,  Washington, 

D.C.  20230,  telephone:  (202)  377-4923. 
SUPPLEMENTAL  INFORMATION: 

Legislative  Mandate 

Section  1110(a)  of  the  Trade 
Agreements  Act  of  1979  (Pub.  L.  96-39) 
states: 


also  sponsors  overseas  trade  missions 
for  .U.S.  businessmen,  and  helps  to  bring 
potential  foreign  buyers  to  the  United 
States. 

Financial  assistance  for  exporting 
firms  is  available  from  a  number  of 
sources.  The  Export-Import  Bank 
(Eximbank)  offers  both  direct  loans  for 
large  projects  and  equipment  sales  that 
require  longer-term  financing,  and 
medium-term  guarantee  programs  for 
8maller-scale  capital  goods  sales.  The 
Small  Business  Administration  (SBA) 
offers  several  types  of  financing  to 
smaller  firms  in  the  export  field, 
including  long-  and  short-term  loans  and 
revolving  lines  of  credit.  The  Overseas 
Private  Investment  Corporation  (OPIC) 
provides  investment  guarantees  to  U.S. 
firms  interested  in  making  investments 
in  developing  nations.  U.S.  exporters 
may  also  avail  themselves  of  certain  tax 
deferment  advantages  by  utilizing  the 
Domestic  International  Sales 
Corporation  (DISC)  provisions  of  the 
U.S.  Tax  Code. 

Several  recent  developments,  in 
addition  to  the  programs  noted  above, 
will  assist  in  the  expansion  of  U.S. 
exporting  activities.  The  Worldwide 
Information  and  Trade  System  (WITS)  is 
a  computerized  market  data  system 
rurrpntlv  nnHpr  rlpvplnnment.  It  will 


agency:  U.S.  Department  of  Commerce, 
International  Trade  Administration. 
action:  Solicitation  of  comments. 

summary:  The  Federal  Government  is 
conducting  an  extensive  review  of  the 
executive  branch’s  export  promotion 
functions  and  potential  regulatory  and 
programmatic  disincentives  to  U.S. 
exports.  The  impact  on  exports  to  both 
market  and  non-market  countries  is 
included  in  this  review.  The  review  is 
required  by  the  Trade  Agreements  Act 
of  1979  (Pub.  L.  96-39),  the  implementing 
legislation  for  the  agreements  arising 
from  the  Multilateral  Trade 
Negotiations.  In  order  to  ensure  the 
thoroughness  of  this  review,  the 
Government  wishes  to  draw  upon  the 
expertise  and  input  of  the  widest 
possible  range  of  interested  and 
knowledgeable  parties.  The  Department 
of  Commerce,  therefore,  requests 
comments  and  information  relevant  to 
the  issues  addressed  by  this  review  from 
representatives  of  the  business 
community  and  other  interested  persons 
and  organizations.  Persons  or 
organizations  affected  by  issues  relating 
to  small-  and  medium-sized  companies 
are  especially  encouraged  to  respond. 
The  Department  must  stress,  however, 
that  it  is  soliciting  only  information  from 
the  public  that  may  be  made  part  of  the 
public  record. 


The  President  shall  review  all  export 
promotion  functions  of  the  executive  branch 
and  potential  programmatic  and  regulatory 
disincentives  to  exports,  and  shall  submit  to 
the  Congress  a  report  of  that  review  not  later 
than  July  15, 1980.  The  report  should  make 
particular  reference  to  those  activities  which 
enhance  the  role  of  small-  and  medium-sized 
businesses  in  trade. 

Export  Promotion 

The  Federal  Government  provides  a 
variety  of  export  promotion  and 
assistance  services  to  private  firms. 
Information  on  overseas  market 
potential  for  U.S.  products,  on 
techniques  of  doing  business  in  foreign 
countries,  and  on  other  export-related 
topics  is  disseminated  through  numerous 
publications.  These  include  foreign 
Economic  Trends  Reports,  Global 
Market  Surveys,  Overseas  Business 
Reports,  and  the  Overseas  Export 
Promotion  Calendar.  Seminars  and 
workshops  on  exporting  are  held 
regularly  throughout  the  United  States. 
Special  programs  exist  to  help  U.S.  firms 
locate  foreign  commercial 
representatives,  evaluate  individual 
foreign  firms,  receive  specific  trade 
leads,  and  obtain  information  on  large 
infrastructure  and  industrial  systems 
projects.  The  Government  helps  provide 
direct  exposure  of  U.S.  products  to 
foreign  buyers  overseas  through  trade 
fairs,  exhibitions,  and  catalog  shows.  It 


contain  accessible  data  on  U.S. 
suppliers  and  products,  potential  foreign 
customers  and  trade  leads,  market 
research  information,  trade  and 
economic  statistics,  data  on  promotional 
events,  and  information  on  further 
sources  of  export  advice  and  assistance. 
The  newly  established  Trade  Advisory 
Center  (TAC)  provides  a  forum  for 
business/govemment  dialog  on  trade 
policy.  Industry  can  bring  to  the  Center 
problems  in  such  areas  as  Multilateral 
Trade  Negotiation  (MTN) 
implementation,  foreign  trade  barriers, 
import  competition,  and  international 
trade  policies.  Agreements  arising  from 
the  Multilateral  Trade  Negotiations  have 
created  new  opportunities  for  exporting 
through  the  reduction  or  elimination  of 
many  tariff  and  nontariff  barriers  to 
trade. 

Concerned  private  sector 
representatives  are  asked  to  comment 
on  the  effectiveness  of  existing  export 
promotion  programs,  the  need  for  new 
programs,  and  on  specific  information 
and  other  assistance  needed  by 
business  to  take  maximum  advantage  of 
the  new  opportunities  resulting  from  the 
MTN.  Comments  on  the  effect  of  export 
promotion  programs  on  small-  and 
medium-sized  businesses  are  especially 
encouraged.  You  are  also  asked  to 
indicate  any  specific  export  promotion 
techniques  used  by  foreign  countries 
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i  that  you  believe  are  especially  effective. 

Please  identify  the  country  or  countries 
i  and  describe  the  programs  or  incentives. 

Export  Disincentives 

Exports  carl  be  affected  by  many  U.S. 

:  laws,  policies,  or  regulations,  either 
directly  (e.g„  restrictions  on  specific 
commodities  or  markets)  or  indirectly 
(e.g.,  increased  production  costs).  There 
are  export  controls  on  items  for  reasons 
of  foreign  policy,  national  security,  and 
short  supply.  There  are  restrictions  on 
the  export  of  hazardous  substances  and 
the  re-export  of  certain  U.S.-origin 
goods.  Each  of  these  controls  is  intended 
to  achieve  a  specific  goal  which  is  in  the 
interest  of  the  United  States,  such  as 
deterring  international  terrorism. 
However,  some  of  these  controls  may  be 
negatively  affecting  U.S.  trade  or 
exporters’  willingness  to  develop  further 
foreign  markets. 

Uncertainty  about  the  availability  of 
foreign  tax  credits  (Sections  901  and  903 
of  the  Tax  Code)  and  uncertainty  about 
the  regulations  regarding  the  taxation  of 
U.S.  citizens  working  abroad  (Sections 
911  and  913  of  the  Tax  Code)  may  be 
affecting  employees’  and  firms’ 
decisions  to  operate  in  foreign  markets. 
The  allocation  of  research  and 
development  expenditures  to  foreign 
source  income  (Section  861  of  the  Tax 
Code)  may  also  have  economic 
consequences  for  U.S.  exporters  or 
potential  exporters.  Limitations  on 
Webb-Pomerene  antitrust  immunity  for 
export  associations  or  uncertainty  about 
the  application  of  anti-trust  laws  to  U.S. 
international  business  may  affect  a 
firm’s  or  an  industry’s  readiness  to 
export. 

Other  laws,  regulations  or  government 
policies  may  affect  export  sales  or 
negatively  impact  on  the  way  in  which 
U.S.  export  business  is  conducted.  These 
may  include  domestic  regulations  such 
as  environmental  controls  which  affect 
the  cost  of  the  product  or  shipping 
practices  which  affect  the  delivery  and 
distribution  of  the  product  to  export 
markets. 

Private  sector  representatives  are 
asked  which,  if  any,  of  these,  or  other 
laws,  policies,  or  regulations  they 
believe  adversely  affect  their  exports, 
either  directly  or  indirectly,  and 
specifically  how  their  exports  are 
affected  (e.g.,  lost  opportunities  because 
of  lengthy  processing  procedures, 
increased  production  costs,  etc.). 

Specific  comments  on  any  impact  export 
disincentives  may  have  on  small-  and 
medium-sized  businesses  are  especially 
encouraged.  If  possible,  please  provide 
an  estimate  of  the  percentage  of  your 
export  sales  affected  by  these  laws  or 
regulations  and  an  estimate  of  how 


much  larger  (percent)  your  exports 
would  be  in  the  absence  of  these 
disincentives.  The  law(s), 
policy(policies),  or  regulation(s)  which 
affect(s)  trade  may  have  varying  impact 
depending  on  the  commodity  or 
geographical  destination  area.  If  this  has 
been  your  experience,  please  indicate 
the  areas  and  commodities  that  are  most 
affected. 

Public  Information 

Private  sector  representatives  are 
asked  to  be  as  specific  as  possible  about 
the  effects  of  promotional  activities  and 
regulatory  or  programmatic 
disincentives  on  their  exports.  However, 
respondents  are  reminded  that  the 
Department  of  Commerce  is  soliciting 
only  information  that  may  be  ouoted 
publicly.  No  "Confidential  Business 
Information”  will  be  accepted  by  the 
International  Trade  Administration.  All 
“Confidential”  information  shall  be 
returned  to  the  commentor  and  may  be 
re-submitted  as  non-confidential,  or  may 
be  withdrawn. 

All  public  comments  to  be  considered 
for  this  study  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  comments 
in  written  form  are  preferred.  If  oral 
comments  are  received,  they  must  be 
followed  by  written  memoranda  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communciations  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  routinely  be  made  available  for 
public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration’s 
Freedom  of  Information  Records 
Inspection  Facility,  Room  3012,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from  Mrs. 
Patricia  L.  Mann,  the  International 
Trade  Administration’s  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  377-3031. 


1980  /  Notices 


Dated:  April  24, 1980. 

Franklin  J.  Vargo, 

Acting  Deputy  Assistant  Secretary  for  Policy 
Planning  and  Analysis,  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 

[FR  Doc.  80-13013  Filed  4-28-80;  8:45  am) 
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APPENDIX  C.  SUMMARY  OF  FOREIGN  SERVICE  POST  COMMENTS 


U.S.  Foreign  Service  posts  were  consulted  for  their  views  on  export  promotion 
and  export  disincentives.  Their  first-hand  information  was  solicited  about 
not  only  other  countries'  approaches  to  the  issues,  but  also  the  effect  of 
current  U.S.  policies,  laws  and  regulations  on  U.S.  exports.  Responses  to  a 
request  for  information  were  received  from  51  posts,  representing  countries 
accounting  for  80  percent  of  total  U.S.  exports  in  1979.  The  distribution  of 
the  posts'  responses  is  discussed  below,  and  depicted  in  Figure  1. 


U.S.  EXPORT  DISINCENTIVES 


The  embassies  reported  on  a  number  of  U.S.  laws,  regulations  and  policies 
inhibiting  U.S.  exports.  In  general,  export  disincentives  were  reported  most 
often  by  posts  in  less  developed  countries.  Several  embassies  in 
industrialized  countries  specifically  indicated  that  potential  disincentives 
had  little  or  no  impact.  LDC  posts,  however,  tended  to  report  one  or  more 
disincentives.  Those  mentioned  most  frequently  were  the  taxation  of  foreign 
earned  income,  the  Foreign  Corrupt  Practices  Act  and  export  controls. 


Taxation 


Taxation  of  foreign  earned  income  was  the  issue  most  often  cited  as  having  a 
negative  effect  on  U.S.  exports.  Over  half  of  the  posts  reporting  mentioned 
taxation  issues;  many  of  them  also  observed  that  this  was  the  most  important 
disincentive  to  U.S.  trade  in  their  countries.  They  pointed  out  that:  (a) 
U.S.  price  competitiveness  was  affected  if  U.S.  companies  hired  American 
citizens  abroad,  and  (b)  U.S.  supplier  sales  may  be  lost  when  American 
companies  hired  foreign  nationals,  who  would  be  more  likely  to  specify 
products  from  their  own  countries  in  major  projects. 

While  most  posts  did  not  provide  adequate  evidence  of  the  effects  of  taxation 
on  U.S.  exports  to  their  countries  —  other  than  mentioning  frequency  of 
business  complaints  —  a  number  did  submit  examples  which  indicated  a 
substantial  adverse  effect  on  U.S.  business  abroad.  The  embassy  in  Saudi 
Arabia,  for  example,  reported  several  illustrative  cases  where  U.S.  tax 
policies  have  adversely  affected  the  activities  of  U.S.  companies,  including: 

A  major  U.S.  contractor  told  an  embassy  officer  that  in  a  contract 
involving  a  manpower  component  of  300,  where  typically  one-third  used  to 
be  U.S.  citizens  currently  only  three  percent  will  be  Americans,  30 
percent  British  and  the  remaining  two- thirds  from  Asian  countries.  Those 
few  Americans  are  the  absolute  minimum  they  must  include  due  to  their 
corporate  experience  and  loyalty  -  he  said  -  since  Americans  no  longer 
have  any  competitive  advantage  in  terms  of  skills  or  other  qualifications. 

ggveral  embassies,  among  them  Qatar  and  Venezuela,  reported  that  American 
firms  have  lost  major  project  bids  due  to  higher  costs  needed  to  maintain 
American  employees.  Qatar  reported: 


FIGURE  1.  Distribution  of  Foreign  Service  Post  Responses  by  Topic 


Topic 

Number  of  Responses  on  the  Topic* 

1  10  20  30 

Own-country  promotion 

and  financing  incentives  xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 


Taxation 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

Foreign  Corrupt  Practices 

xxxxxxxxxxxxxxxxxxxx 

Promotion  and  financing 
by  third  countries 

xxxxxxxxxxxxxxx 

Export  controls  —  general 

xxxxxxxxxxxxx 

Anti boycott 

xxxxxxxxxxxxx 

Anti trust/Webb- Pomerene 

Trading  Companies 

xxxxxxxxxxx 

Arms  Controls 

xxxxxxxx 

Financing 

xxxxxxx 

Nuclear  Controls 

xxxx 

Ocean  Freight  Rates 

xxxx 

Travel  Advisories 

XXX 

Environmental  Controls 

XX 

Cargo  Preference 

X 

A  total  of  51  embassies  responded  to  the  request  for  comments. 
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American  firms  have  not  been  awarded  a  major  construction  project  in 
Qatar.  The  sale  of  American  products  has  been  hampered  by  the  inability 
of  U.S.  firms  to  maintain  personal  contact  with  Gulf  businessmen. 
American  firms  that  are  present  in  Qatar  rely  heavily  on  European  experts 
in  order  to  cut  costs.  This  severely  restricts  trade  opportunities.  The 
importance  of  personal  contact  cannot  be  overstated.  American  vehicle 
manufacturers  have  lost  this  lucrative  market  to  the  Japanese  who  have 
stationed  Japanese  technicians  to  operate  maintenance  facilities.  It  is 
not  possible  for  Americans  to  be  competitive  as  long  as  they  are  taxed 
while  competing  nationalities  are  tax-free. 

Venezuela's  example  was  even  more  specific: 

In  a  bid  to  provide  approximately  20  foreign  engineers  for  five  years  to 
the  local  state-owned  steel  mill,  a  Japanese  firm  bid  about  13  million 
dollars;  the  competing  U.S.  company,  about  16  million.  The  U.S.  company 
calculated  that  were  U.S.  engineers  not  required  to  pay  U.S.  income  tax 
while  abroad,  their  bid  could  have  been  reduced  by  1  to  1-1/2  million 
dollars.  A  high  official  of  the  state-owned  steel  mill  stated  that  the 
company  was  willing  to  pay  some  differential  for  U.S.  expertise,  but  not 
the  23  percent  represented  by  this  instance. 


Foreign  Corrupt  Practices  Act 

Nineteen  embassies  reported  that  the  Foreign  Corrupt  Practices  Act 
constituted  an  export  disincentive.  Posts  commented  that  the  uncertainty 
perceived  by  U.S.  businessmen  and  the  lack  of  clear  guidelines  in  the  Act 
hindered  doing  business  abroad.  Posts  also  noted  that  businessmen  often 
tended  to  err  on  the  side  of  caution,  foregoing  potential  export  sales  rather 
than  risk  litigation. 

The  most  significant  reported  problems  with  the  FCPA  arose  in  those  countries 
where  "grease"  payments  are  an  accepted  means  of  doing  business  or  anywhere 
that  third  country  suppliers  "play  by  a  completely  different  set  of  rules." 
Perhaps  the  best  example  of  the  effect  of  the  FCPA  on  U.S.  exports  comes  from 
the  embassy  in  Oman: 

Local  U.S.  lawyer  reports  that  recently  $20-30  million  deal  was  lost  to 
U.S.  firm  largely  because  of  delays  caused  by  lengthy  struggle  to  ensure 
FCPA  compliance.  Same  lawyer  indicates  that  a  $20  million  deal  was 
definitely  lost  to  U.S.  firm  because  Omani  Government 
official/businessman  with  whom  U.S.  firm  was  attempting  to  deal  was 
insulted  and  exasperated  by  firm's  attempts  to  protect  itself  against 
possible  future  FCPA  security.  Kindest  comment  that  post  has  heard  from 
Omani  about  FCPA  is  that  it  is  "stupid".  Overall  economic  loss  to 

American  business  resulting  from  FCPA  is  unknown  but  surely  major. 


Export  Controls 

Export  control  was  another  topic  frequently  cited  by  posts  as  an  export 

disincentive.  The  responses,  however,  were  diverse,  ranging  from  general 
comments  about  licensing  delays  to  specific  observations  about  types  of 
controls,  such  as  arms  or  nuclear  controls. 
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Arms  controls  were  mentioned  most  often.  All  comments  were  from  LDC  posts, 
in  Latin  America  (4),  the  Middle  East  (3),  and  Africa  (1).  Posts  reported 
business  complaints  that  the  controls  hamper  their  efforts  in  initiating  the 
sale  of  arms.  Competitor  nations  often  offer  comparable  equipment  at 
attractive  terms  without  the  governmental  clearances  required  by  the  United 
States.  Further,  sales  of  equipment  for  civilian  use  listed  on  the  Munitions 
Control  List  are  inhibited  by  U.S.  policy,  according  to  these  reports.  The 
embassies  in  Argentina  and  Chile  both  observed  that  the  Humphrey-Kennedy 
Amendment  to  the  Foreign  Assistance  Act  precluded  U.S.  arms  sales.  The 
embassy  in  Kuwait,  on  the  other  hand,  noted  that  "Public  Law  95-384  forbids 
American  military  and  diplomatic  personnel  from  assisting  American  companies 
in  the  sale  of  military  equipment  and  service  to  foreign  governments.  The 
embassies  of  other  major  arms  suppliers  to  Kuwait  are  under  no  such 
restriction. " 

Four  embassies  reported  problems  with  nuclear  controls,  stating  that  U.S. 
policy  caused  countries  to  turn  to  other  suppliers  for  equipment  and 
services.  Most  other  post  responses  on  export  controls  centered  on  licensing 
delays  and  the  effect  this  had  on  U.S.  suppliers'  reputations  and  competitive 
sales  ability.  Typical  of  the  comments  was  the  report  from  India: 

Delays  in  issuance  of  licenses  for  certain  electronic  products  and 
components,  including  computers,  continues  to  be  a  significant 
disincentive.  Even  in  cases  where  favorable  decisions  have  ultimately 
been  taken  for  exports  of  advanced  computers,  they  have  frequently  come 
too  late  for  U.S.  suppliers  to  clinch  export  sales.  Total  potential 
market  for  imported  high  technology  computers/peripherals  during  next  3 
years  is  at  least  $100  million,  of  which  U.S.  manufacturers  should  have 
80  percent  if  licensing  policy  can  be  clarified  and  possibly  liberalized. 


Antiboycott  Legislation 

Antiboycott  legislation  was  mentioned  by  13  embassies.  The  legislation's 
effect  on  exports  in  their  respective  countries  varied  from  a  minor  problem 
(5  posts)  to  a  serious  deterrent  (5  posts). 


Some  posts  noted  that  while  their  host  countries'  governments  had  boycott 

th<6.ir  e"forcement  of  ^e  rules  was  weak.  Embassy  Cairo  reported 
that  the  Egyptian  Government  discontinued  its  boycott  law  in  January  after 
signing  the  peace  treaty  with  Israel. 


^S^S^elaitn9  serious.  PrQbiems  commented  that  the  antiboycott  laws  have  made 
1  icu  -  sometimes  impossible  for  U.S.  businessmen  to  compete  in 

with  loctl9nhovtrrlTttS  because  they  Prevent  these  businesses  from  complying 
Some  A  “  provisions  or  furnishing  boycott-related  information. 

Some  posts  reported  that  the  laws  particularly  discourage  small  and 

reauired12^  U'S\. flrms'  which  cannot  "afford  the  full-time  legal  counsel 

Sr  aVT-f 

“  “  V  ”ltb  U'®-  Government  agencies."  The  complexity  of  the  two 
conflicting  sets  of  regulations  —  Commerce  and  Treasury7  —  also  was 
mentioned  as  an  export  disincentive.  Y 
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Antitrust  Issues 


Eleven  posts  mentioned  antitrust  issues.  Most  of  the  comments  suggested  that 
U.S.  companies  have  found  it  difficult  to  bid  successfully  on  major  projects 
because  U.S.  antitrust  laws  inhibit  the  formation  of  consortia.  The  embassy 
in  Saudi  Arabia  reported  one  senior  U.S.  company  official's  contention  that 
if  U.S.  firms  were  to  combine,  their  share  of  major  projects  in  the  Kingdom 
would  be  overwhelming. 

Other  embassy  cables  reported  antitrust  inhibitions  on  selecting  a  "chosen 
instrument"  to  compete  with  foreign  bidders  in  a  country  and  the  need  to 
modify  the  Webb-Pomerene  Act  to  include  services  and  strengthen  the  antitrust 
exemption.  Embassy  Bonn  stated  that  German  subsidiaries  of  U.S.  corporations 
resent  the  extraterritoriality  of  U.S.  antitrust  laws,  but  also  noted  that  it 
was  not  clear  if  this  resentment  affected  sales  and  purchase  decisions. 

Two  embassies  mentioned  export  trading  companies  as  antitrust  issues.  The 
Korean  post  asserted  that  the  ambiguities  of  U.S.  antitrust  legislation  and 
lack  of  clear-cut  guidelines  permitting  U.S.  firms  to  organize  trading 
companies  similar  to  those  of  the  Japanese  adversely  affected  U.S. 
exporters.  The  embassy  in  Liberia  expressed  delight  that  the  U.S.  Government 
was  considering  removing  the  antitrust  restrictions  on  the  formation  of 
broad-based  export  trading  companies  and  mentioned  the  success  of  an  American 
trading  company  which  has  operated  in  Liberia  for  over  20  years. 


Export  Financing 

Export  financing  was  another  area  of  concern  reported  by  a  number  of 
embassies.  Seven  posts  reported  either  that  Eximbank  financing  was  not 
available  in  sufficient  quantity  to  meet  the  needs  of  U.S.  exporters,  or  that 
financing  was  totally  unavailable.  Some  posts  commented  that  the  Eximbank 's 
financing  terms  were  not  as  favorable  as  other  countries',  and  that  U.S. 
financing  was  more  difficult  to  obtain.  Embassy  Mexico  said  that  the 
Eximbank  was  unable  to  match  the  "loss  leader"  financing  of  Japanese  and 
European  competitors,  while  the  post  in  Saudi  Arabia  reported  that  Saudi 
firms  sometimes  favor  non-U. S.  suppliers  because  of  more  attractive  financing 
terms  offered  by  them.  The  latter  post  stated: 

In  one  instance  a'  $60  million  business  headquarters  was  entirely  built 
with  French  construction  materials  despite  the  fact  that  the  company 
owners  expressed  a  preference  for  U.S.  products.  French 
government-subsidized  trade  financing  provided  60  percent  of  the  complete 
cost  of  the  building,  at  7  percent  interest  charged  on  a  five  year 
pay-back.  The  attractive  financing  terms  assured  that  the  project  would 
provide  a  net  positive  cash  flow  to  the  Saudi  company  even  before 
building  completion. 

The  embassy  also  observed  that  a  lack  of  U.S.  Government  financial  support 
for  bid,  performance,  and  advance  payment  guarantees  particularly  harmed 
small  and  medium-sized  U.S.  firms  vis-a-vis  both  large  American  and  third 
country  firms. 
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Three  posts  commented  on  the  effects  of  prohibiting  the  use  of  Eximbank 
financing  in  their  countries.  The  embassy  in  Chile  stated  that  The 
cessation  of  even  minimal  Eximbank  operations  including  the  removal  of  FCIA 
insurance  coverage,  as  U.S.  Government  measures  in  the  Letelier-Mof f itt 
case. ..  .promise  to  hurt  U.S.  sales  more  than  we  had  feared."  The  embassy  in 
South  Africa  noted  that  while  the  short-term  effects  of  the  Evans  Amendment 
of  1978  to  the  Export-Import  Act  (prohibiting  the  use  of  any  Eximbank 
facilities  by  South  African  companies  under  most  circumstances)  were  very 
limited,  the  prohibition  did  seem  to  pose  difficulties  for  smaller  American 
exporters  without  the  resources  or  contacts  to  arrange  alternative  financing, 
or  who  cannot  absorb  the  insurance  risk  themselves.  Also,  the  embassy  in  the 
German  Democratic  Republic  said  that,  because  country  eligibility  for 
Eximbank  financing  is  tied  to  MFN  status,  U.S.  companies  have  been  prevented 
from  bidding  successfully  on  major  projects. 


Individual  Embassy  Comments 

In  addition  to  these  major  issues,  individual  posts  commented  on  a  variety  of 
other  potential  disincentives,  such  as  freight  rate  disparities,  Middle  East 
travel  advisory,  environmental  standards,  cargo  preference  requirements,  and 
other  topics.  This  section  summarizes  each  embassy's  response  on  the  issues 
affecting  exports  to  each  country. 


Argentina.  The  embassy  stated  that  export  controls,  the  Foreign  Corrupt 
Practices  Act,  and  taxation  of  foreign  earned  income  are  the  most  important 
disincentives  to  trade  with  Argentina.  On  arms  controls,  the  embassy  pointed 
out  that  the  Humphrey-Kennedy  Amendment  to  the  Foreign  Assistance  Act  has 
removed  the  United  States  from  consideration  as  a  source  of  at  least  $3 
billion  worth  of  arms  purchased  by  Argentina  in  the  past  two  to  three  years. 
The  restrictive  U.S.  nuclear  policy  has  also  caused  Argentina  to  reach  out  to 
other  suppliers  for  equipment  and  services. 


Australia.  The  embassy  reported  that  U.S.  antitrust  laws  are  seen  as  the 
most  important  disincentive,  while  the  Foreign  Corrupt  Practices  Act,  the 
antiboycott  statutes  and  U.S.  tax  laws  are  viewed  as  less  important  factors. 

Austria.  The  embassy  did  not  report  on  U.S.  export  disincentives. 


Bahrain.  The  embassy  cited  arms  export  controls,  taxation  of  foreign  earned 
income,  antiboycott  regulations  and  the  State  Department  travel  advisory  as 
potential  export  disincentives,  but  noted  it  could  not  point  to  any  specific 
loss  of  export  opportunities.  The  embassy  stated  that  the  main  disincentive 
to  exporting  in  Bahrain  is  American  firms'  ignorance  of  or  indifference  to 
Bahrain  s  small  but  promising  market  and  utility  as  a  regional  distribution 
an  services  center.  Further,  other  governments  provide  more  promotional 

support  of  exports.  When  it  comes  to  government  export  promotion  in 
Bahrain,  we  are  just  plain  outgunned." 


Bangladesh.  Since  most  U.S.  exports  to  Bangladesh  are  AID-financed,  U.S. 

However'  TS  "e^inf6"  bY  Kth*.  embaSSy  as  havin9  a  lifted  effect, 

owever,  U.S.  engineering,  business  consulting  and  service  firms  view  the 

taxation  of  foreign  earned  income  as  a  serious  disincentive,  reducing  the 
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competitiveness  of  U.S.  firms  and  encouraging  the  hiring  of  third  country 
nationals.  The  Foreign  Corrupt  Practices  Act  is  also  seen  as  a  definite  but 
immeasurable  disincentive. 

Belgium.  The  embassy  stated  that  it  has  not  been  able  to  identify  any 
significant  disincentive  effects  on  U.S.  exports  to  Belgium.  It  noted, 
however,  that  the  U.S.  practice  of  taxing  income  earned  abroad  has  made  it 
uneconomical  to  maintain  the  same  level  of  U.S.  expatriate  employment  as  in 
the  past. 

Canada.  The  embassy  did  not  comment  on  U.S.  export  disincentives. 

Chile.  The  embassy  stated  that  the  most  important  disincentive  to  U.S. 
exports  to  Chile  was  the  embargo  on  arms  deliveries;  the  Kennedy  Amendment, 
which  proscribes  the  sale  of  U.S.  munitions  list  items  to  Chile,  was 
mentioned  as  affecting  not  only  U.S.  sales  of  those  items  but  also  the  sales 
of  non-munitions  list  items  such  as  trucks,  trainer  aircraft,  radar,  and  some 
other  electronics.  Contracts  for  such  items  are  being  awarded  to  other 
suppliers  who  can  assure  delivery.  In  addition,  the  taxation  of  foreign 
earned  income  and  the  prohibition  against  using  Eximbank  financing  and  FCIA 
insurance  were  cited  as  making  U.S.  firms  increasingly  uncompetitive. 

Czechoslovakia.  The  embassy  did  not  report  on  U.S.  export  disincentives. 

Ecuador.  The  embassy  reported  that  U.S.  tax  policies,  in  particular,  and 
possibly  antitrust  are  thought  to  have  hurt  U.S.  engineering/construction 
firms  in  competition  against  European,  Japanese,  and  other  consortia  for  a 
major  hydro-electric  project.  Further,  U.S.  arms  control  policies  have 
resulted  in  a  significant  shift  by  the  Ecuadorian  military  to  European 
sources  for  their  military  needs. 

Egypt.  The  most  widely  criticized  disincentive  to  U.S.  exports,  according  to 
the  embassy,  is  the  taxation  of  foreign  earned  income.  This  handicap  is 
believed  to  affect  small-  and  medium-sized  business  most  severely.  While 
some  firms  hire  foreign  nationals  to  represent  them,  such  persons  are  viewed 
as  less  likely  to  refer  business  opportunities  to  U.S.  firms. 

The  Foreign  Corrupt  Practices  Act  was  also  mentioned.  Some  firms  have  chosen 
to  forego  business  deals  rather  than  to  attempt  to  determine  the 
applicability  of  FCPA. 

Federal  Republic  of  Germany.  The  embassy  reported  that,  while  difficult  to 
demonstrate,  export  controls  have  led  to  some  sales  losses;  German  firms  may 
choose  the  speed  of  delivery  of  European  technology  over  more  advanced  U.S. 
technology.  In  effect,  the  controls  tend  to  make  potential  purchasers  think 
twice  before  purchasing  U.S.  products  on  the  list. 

American  business,  according  to  the  embassy,  views  U.S.  tax  policy  as  the 
most  serious  problem;  its  effects  are  most  keenly  felt  in  the  replacement  of 
U.S.  business  executives  by  German  executives  who  cost  less.  U.S.  antitrust 
laws  may  inhibit  firms  bidding  on  joint  projects  since  standard  German 
business  practices  include  greater  cartelization  and  more  joint  pricing 
policies  than  are  allowed  under  U.S.  law.  Antiboycott  laws  may  affect  U.S. 
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firms  engaged  in  joint  projects  with  German  firms,  particularly  in  cases 
where  the  German  firm  has  the  major  contract  and  the  U.S.  firm,  acting  as  a 
subcontractor,  is  called  upon  to  agree  to  illegal  statements  or  forfeit  the 
contract. 

Other  disincentives  that  were  reported  include  costs  of  environmental 
legislation,  bureaucratic  red  tape,  and  a  growing  feeling  of  insecurity  and 
instability  about  contracts.  These  problems  are  mentioned  by  both  U.S.  and 
German  businessmen  as  affecting  U.S.  exports,  although  the  effects  are 
difficult  to  quantify.  In  addition,  U.S.  business  representatives  complain 
about  a  lack  of  U.S.  Government  support  for  export  financing,  claiming  that 
the  German  Government  is  more  supportive.  The  embassy  noted  that  statistics 
do  not  support  this  widely  held  perception. 

Finland.  The  only  disincentive  to  U.S.  exports  to  Finland  cited  by  the 
embassy  involves  export  controls  on  goods  going  to  the  Soviet  Union.  The  ban 
on  U.S.  exports  of  high-technology  electronics  was  said  to  impede  Finnish 
deliveries  to  the  Soviet  Union  of  oil-drilling  platforms  and  other  Finnish 
products  that  contain  U.S.  components.  It  was  reported  that  Finnish  firms 
producing  such  goods  were  seeking  less  restricted  sources  of  supply. 

France.  The  embassy  reported  that  U.S.  disincentives  probably  have  little 
impact  on  U.S.  exports  to  France.  It  did  mention,  however,  that  the  taxation 
of  foreign  earned  income  could  reduce  the  U.S.  presence  overseas  with  some 
adverse  impact  on  U.S.  sales. 

German  Democratic  Republic.  The  embassy  noted  the  inability  of  U.S.  firms  to 
compete  with  suppliers  from  other  OECD  countries  for  turnkey  projects,  due  to 
the  attractive  financing  terms  offered  by  competitor  nations.  The  fact  that 
country  eligibility  for  Eximbank  financing  is  tied  to  MFN  status  for  the 
country  in  question  has  resulted  in  a  blanket  denial  of  such  financing  to  the 
GDR,  which  has  not  been  granted  MFN  treatment.  U.S.  companies  are  either 
being  ruled  out  before  they  have  a  chance  to  bid  on  major  projects  or  are 
losing  out  in  the  home  stretch  due  to  their  inability  to  offer  a  competitive 
financing  package. 

Ghana.  The  embassy  noted  that,  while  there  is  no  evidence  of  U.S.  export 
disincentives  in  Ghana,  there  has  been  a  38  percent  decline  in  U.S.  exports 
to  the  country  since  1977.  Ghana's  deteriorating  economic  situation  and  lack 
of  foreign  exchange  have  been  the  major  reasons  for  this  decline,  coupled 
with  the  unwillingness  of  U.S.  banks  and  financial  institutions  to  offer 
export  credit. 

Greece .  The  embassy  did  not  report  on  U.S.  imposed  export  disincentives. 

Iceland.  The  embassy  reported  that  there  are  no  disincentives  to  U.S. 
exports. 

India.  The  embassy  reported  that  delays  in  the  issuance  of  licenses, 
especially  for  certain  electronic  products  and  components,  including 
computers,  create  a  significant  disincentive  to  U.S.  exports  to  India. 
Often,  Indian  end-users  have  turned  to  competitors. 
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Indonesia.  The  embassy  cited  AID  funding  of  feasibility  studies,  the  Foreign 
Corrupt  Practices  Act,  and  taxation  of  foreign  earned  income  as.  important 
export  disincentives.  The  FCPA  has  kept  U.S.  firms  from  aggressively  seeking 
business  in  Indonesia.  Firms  from  other  countries  do  not  face  restrictions 
on  allowable  commissions.  The  taxation  of  foreign  earned  income  has 
increased  the  cost  of  employing  U.S.  nationals  by  20  percent  over  the  cost  of 
hiring  third  country  nationals. 

Iraq.  The  embassy  cited  antiboycott  regulations  as  having  an  important 
impact  on  bilateral  trade  with  Iraq.  Despite  an  Iraqi  mechanism  for  boycott 
exemption  if  imports  from  the  U.S.  are  deemed  to  be  in  the  national  interest 
(a  mechanism  that  has  resulted  in  a  doubling  of  U.S.  exports  to  Iraq  since 
1977),  American  firms  continue  to  lose  "hundreds  of  millions  of  dollars  in 
potential  business  because  of  boycott  problems."  Importing  agencies  in  the 
state-controlled  economy  are  selective  in  granting  boycott  exemptions,  and 
some,  in  areas  where  U.S.  products  would  be  competitive,  make  no  exceptions. 

The  embassy  noted  that  it  is  difficult  to  accurately  measure  the  impact  of 
the  regulations  since  the  prohibition  against  circulating  tenders  with 
boycott  language  prevents  American  business  from  learning  about  trade 
opportunities  in  Iraq.  In  recent  instances  where  U.S.  firms  have  submitted 
offers,  there  is  evidence  that  the  boycott  problem  was  a  major  factor  in 
decisions  to  award  contracts  to  others. 

Ireland.  The  embassy  reported  that  they  have  heard  no  complaints  by  U.S. 
businessmen  that  U.S.  export  disincentives  have  significantly  affected  their 
marketing  or  sales  in  Ireland.  However,  the  embassy  did  state  that  controls 
on  nuclear  exports  could  become  a  factor  if  Ireland  decides  to  build  a 
nuclear  plant. 

Italy.  The  embassy  did  not  comment  on  U.S.  export  disincentives. 

Japan.  The  embassy  reported  that  U.S.  business  complaints  include  the 
Foreign  Corrupt  Practices  Act,  increased  costs  due  to  U.S.  environmental 
standards,  and  restrictions  on  trading  companies  and  consortia  in  the 
Webb-Pomerene  Act. 

Jamaica.  The  embassy  reported  that  there  are  no  disincentives  to  U.S. 
exports. 

Jordan.  The  embassy  stated  that  taxation  of  foreign  earned  income  amounts  to 
a  significant  disadvantage  in  dealing  with  competitors.  While  U.S.  firms 
have  placed  serious  bids  on  almost  all  major  projects  in  Jordan,  they  have 
not  won  one.  In  many  cases  the  higher  prices  necessary  to  hire  U.S.  citizens 
have  been  a  major  factor. 

Kenya.  While  the  embassy  reported  having  received  complaints  regarding  the 
taxation  of  foreign  earned  income  and  the  Foreign  Corrupt  Practices  Act,  it 
did  not  consider  either  of  these  areas  to  be  serious  disincentives.  Rather, 
it  pointed  out  an  apparent  lack  of  interest  in  exporting  to  Kenya  on  the  part 
of  U.S  companies,  and  weaker  U.S.  export  promotion  programs  relative  to  those 
of  other  governments  as  more  important  problems. 
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Korea.  The  embassy  cited  several  areas  of  disincentives.  In  nuclear 
controls,  the  problems  of  the  reputation  of  the  U.S.  as  a  reliable  supplier 
are  important  because  the  Korean  Government  views  the  supply  reliability  of 
enriched  nuclear  fuel  as  a  vital  element  in  its  choice  of  suppliers  of 
nuclear  reactors.  The  U.S.  requirement  for  environmental  reviews  for  nuclear 
power  stations  is  also  viewed  negatively  in  Korea.  Regarding  the  Foreign 
Corrupt  Practices  Act,  when  there  is  a  question  concerning  traditional  Korean 
practices  such  as  rebates  and  commissions,  U.S.  businessmen  tend  to  err  on 
the  side  of  caution,  which  often  effectively  eliminates  them  from  competition 
for  certain  contracts.  Antitrust  legislation  is  also  seen  as  a  problem, 
particularly  in  light  of  the  Japanese  trading  companies  and  consortia  which 
operate  freely  in  Korea.  The  taxation  of  foreign  earned  income  is  also  a 
matter  of  concern  in  Korea  since  U.S.  firms  are  increasingly  hiring  third 
country  nationals  who,  it  is  believed,  are  less  committed  to  promoting  the 
sale  of  U.S.  equipment. 

Kuwait.  The  taxation  of  foreign  earned  income  and  the  antiboycott 
regulations  were  seen  by  the  embassy  as  the  most  important  disincentives. 
Export  controls,  particularly  those  relating  to  arms,  and  the  Foreign  Corrupt 
Practices  Act  were  viewed  as  somewhat  less  important.  The  embassy  noted  that 
U.S.  taxation  of  foreign  earned  income  increases  the  cost  of  utilizing  U.S. 
personnel  and  makes  it  difficult  to  compete;  third  country  nationals  are 
often  employed  instead.  In  addition,  expatriate  advisors  working  for  the 
Kuwaiti  Government  often  influence  procurement  decisions;  to  the  extent  that 
Americans  cannot  fill  these  positions  there  is  a  tendency  for  procurement  to 
go  to  non-U. S.  sources. 

In  commenting  on  antiboycott  regulations,  the  embassy  voiced  particular 
concern  on  the  prohibiting  of  U.S.  exporters  from  furnishing  information 
about  business  relationships  with  boycotted  countries  or  blacklisted  persons. 

Lebanon.  The  embassy  stated  that  potential  disincentives  to  U.S.  exports  lie 
in  the  taxation  of  foreign  earned  income  and  antiboycott  regulations.  While 
relatively  few  U.S.  businessmen  remain  in  Lebanon  owing  to  security 
conditions,  they  complain  that  U.S.  tax  law  changes  in  recent  years  place  an 
onerous  reporting  burden  on  individuals  and  companies,  and  reduce  U.S. 
competitiveness  by  raising  the  cost  of  maintaining  U.S.  citizens  in  foreign 
countries.  Antiboycott  legislation  has  raised  fewer  complaints,  but  the  cost 
of  legal  counsel  to  smaller  firms  may  have  prevented  some  of  them  from 
testing  the  Lebanese  market. 

Liberia.  The  embassy  reported  that  taxation  of  foreign  earned  income  and  the 
Foreign  Corrupt  Practices  Act  are  the  disincentives  most  noticeable  in 
Liberia.  Apparently  because  of  taxation  problems,  about  two-thirds  of  the 
heads  of  American  companies  in  Liberia  are  non- Americans.  The  embassy 
encouraged  U.S.  initiatives  on  export  trading  companies,  noting  that  such 

companies  can  rid  the  U.S.  of  its  dependence  on  others  for  the  selection  and 
promotion  of  U.S.  goods. 


Luxembourg.  The  embassy  reported  that  disincentives  to  U.S.  exports  do  not 
have  an  impact  on  shipments  to  Luxembourg. 


C  -  11 


Mexico.  The  embassy  indicated  that  concern  over  the  Foreign  Corrupt 
Practices  Act  and  inadequate  Eximbank  financing  are  the  most  frequently 
mentioned  areas  of  disincentives  to  U.S.  exports.  In  particular,  the 
inability  of  Eximbank  to  meet  the  "loss  leader"  financing  offered  by  some  of 
the  European  competitors  as  well  as  the  Japanese  was  mentioned,  especially 
with  respect  to  large  projects.  In  addition,  the  embassy  stated  that  its 
ability  to  support  U.S.  bidders  on  large  projects  was  weakened  by  the 
antitrust  inhibitions  on  selecting  a  "chosen  instrument"  to  compete  with 
foreign  bidders  who  have  no  such  restrictions. 

Morocco.  The  embassy  in  Morocco  did  not  report  on  U.S.  export  disincentives. 

Netherlands.  The  embassy  reported  four  major  disincentives  to  U.S.  exports. 
Taxation  of  foreign  earned  income  is  the  most  persistent  complaint  by  U.S. 
businesses,  who  say  it  has  become  too  expensive  to  keep  U.S.  nationals  in  the 
Netherlands;  as  a  result,  firms  have  hired  foreign  nationals.  In  turn,  these 
foreign  nationals  look  to  non-U. S.  sources  of  supply.  Export  controls  on 
strategic  goods  to  the  Soviet  Union  are  reported  to  have  caused  problems  for 
U.S.  firms.  Unsuccessful  bids  on  subcontracts  under  contracts  won  by  third 
countries  have  resulted  because  of  uncertainties  as  to  whether  U.S.  firms 
could  fulfill  contract  -obligations.  Antiboycott  laws  have  reportedly 
affected  U.S.  subsidiary  sales  to  Arab  countries.  The  Foreign  Corrupt 
Practices  Act  has  raised  business  complaints  that  their  sales  in  countries 
where  special  "fees"  are  a  way  of  life  have  been  curtailed. 

New  Zealand.  The  embassy  reported  that  the  primary  disincentive  involves 
delays  in  the  granting  of  export  licenses,  which  have  hurt  the  reputations  of 
some  U.S.  exporters.  The  length  of  the  delays  has  at  times  been  several 
months.  Firms  selling  computers  and  related  equipment  were  cited  as 
particular  examples. 

Nigeria.  The  embassy  reported  that  the  Foreign  Corrupt  Practices  Act  is 
cited  as  the  most  significant  disincentive  to  U.S.  exports.  Some  sort  of 
payment  or  bribe  is  said  to  be  required  universally  at  every  step  of  a 
transaction.  While  U.S.  companies  have  no  problem  with  small  payments,  which 
are  comparable  to  service  charges  or  tips,  the  payments  usually  necessary  to 
complete  large  transactions  are  precluded  by  U.S.  law. 

Taxation  of  foreign  earned  income  has  led  to  the  practice  of  hiring  third 
country  nationals  in  order  to  reduce  costs.  These  people  are  oriented  toward 
their  home  countries  and  their  recommendations  are  likely  to  lead  to  a  shift 
from  American  to  foreign  sourced  goods  and  services.  However,  there  is 
growing  pressure  to  replace  foreign  personnel  with  Nigerians,  which  could  be 
more  favorable  to  U.S.  business,  since  Nigerians  who  replace  expatriates 
often  have  been  trained  in  the  United  States. 

Export  controls  have  prevented  U.S.  companies  from  taking  the  initiative  in 
selling  military  equipment.  Other  competitors  get  a  head  start  on  U.S. 
firms,  since  the  U.S.  company  must  wait  to  be  invited  to  bid,  often  at  a  very 
late  stage  in  the  contract. 

Norway.  The  embassy  listed  differing  U.S.  technical  standards,  particularly 
with  respect  to  offshore  equipment,  long  delays  in  licensing  of  export 
control  cases,  and  cargo  preference  requirements  as  the  areas  where  Norwegian 
importers  complained  most  about  U.S.  regulations. 
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Oman.  The  embassy  stated  that  the  taxation  of  foreign  earned  income  and  the 
Foreign  Corrupt  Practices  Act  are  the  major  disincentives  to  U.S.  exports. 
Antiboycott  regulations  are  seen  as  a  lesser,  though  still  significant, 
disincentive.  The  Middle  East  travel  advisory  last  winter  may  have  deterred 
some  American  citizens  considering  employment  in  Oman. 

The  FCPA  has  created  problems  for  some  U.S.  firms,  because  a  limited  number 
of  educated  Omanis  has  resulted  in  an  overlap  among  government  and  business 
leaders.  U.S.  firms  find  they  must  often  choose  as  their  representative 
either  an  Omani  firm  which  does  not  represent  their  competitors  but  is  owned 
by  a  government  official,  or  an  Omani  firm  not  owned  by  a  government  official 
but  which  represents  a  competitor.  Clearing  such  representation  to  ensure 
FCPA  compliance  produces  extensive  delays.  One  local  U.S.  attorney  reported 
a  $20  million  deal  was  lost  because  the  Omani  business/government  official 
involved  was  exasperated  and  insulted  by  the  U.S.  firm's  attempts  to  protect 
itself  against  FCPA  problems. 

Philippines.  The  embassy  pointed  out  that  taxation  of  foreign  earned  income 
is  seen  as  making  it  increasingly  costly  and  difficult  to  maintain  U.S. 
offices  with  U.S.  personnel,  especially  since  other  foreign  firms  do  not  face 
such  costs.  The  Foreign  Corrupt  Practices  Act  was  also  mentioned;  due  to  the 
uncertainties  surrounding  this  law,  many  firms  prefer  to  pass  up  business 
opportunities  rather  than  risk  possible  legal  problems.  The  embassy  also 
reported  comments  made  by  the  local  American  Chamber  of  Commerce  which  noted 
that  U.S.  domestic  environmental  laws,  antitrust  considerations  and  controls 
exerted  for  foreign  policy  reasons  had  created  problems  for  U.S.  exporters. 

Qatar.  The  embassy  stated  that  taxation  of  foreign  earned  income  and  the 
antiboycott  regulations  have  formed  physical  and  psychological  barriers  to 
the  expansion  of  U.S.  trade  with  Qatar.  Stressing  the  importance  of  personal 
U.S.  contacts,  the  post  noted  that  the  sale  of  U.S.  products  has  been 
hampered  by  the  tax  provisions  which  have  forced  American  firms  to  rely 
heavily  on  European  experts.  Additionally,  substantial  sales  are  also  lost 
due  to  antiboycott  policies;  local  firms  sometimes  prefer  not  to  deal  with 
U.S.  firms,  so  as  to  avoid  the  delays  and  paperwork.  Substantial  trade 
opportunities  were  reportedly  lost  during  the  Middle  East  travel  advisory 
last  winter. 

Saudi  Arabia.  The  embassy  cited  the  taxation  of  foreign  earned  income, 
antiboycott  regulations,  and  the  Foreign  Corrupt  Practices  Act  as  the  primary 
disincentives  to  U.S.  exports.  The  taxation  of  foreign  earned  income  has 
made  U.S.  firms  increasingly  uncompetitive  and  results  in  the  hiring  of  third 
country  personnel.  Some  of  the  -largest  and  best  established  U.S. 
construction  firms  are  shifting  from  the  manpower  intensive  construction 
field  towards  service  contracts,  and  even  here  more  third  country  workers  are 
being  employed.  Antiboycott  regulations  are  seen  as  discouraging  small  and 

medium  businesses  that  cannot  afford  legal  counsel  to  provide  case-by-case 
advice. 

Singapore,  The  embassy  referenced  the  policy  papers  prepared  by  the  Asia 
Pacific  Chamber  of  Commerce  for  the  January  1980  Joint  Economic  Commission's 
East  Asia  Study  Mission  as  highlighting  the  high  priority  problem  areas. 
These  include:  taxation  of  foreign  earned  income,  antitrust  problems 
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connected  with  U.S.  consortium  bidding,  uncertainties  and  costs  of  complying 
with  the  Foreign  Corrupt  Practices  Act,  and  the  problems  involved  in  forming 
trading  companies. 

South  Africa.  One  of  two  primary  disincentives  cited  by  the  embassy  is 
Export  Administration  Regulation  175,  which  prohibits  the  sale  of  any  U.S. 
origin  product  or  products  containing  U.S.  components  or  technology  to  the 
South  African  police  and  military.  U.S.  firms  feel  that  this  regulation  has 
created  an  atmosphere  of  distrust  regarding  the  general  reliability  of  U.S. 
suppliers. 

Equally  significant  as  an  export  disincentive  is  the  Evans  Amendment  to  the 
Export-Import  Act,  which  prohibits  the  use  of  any  Eximbank  facilities  by 
South  African  companies  unless  the  U.S.  Secretary  of  State  certifies  that  the 
companies  are  meeting  specified  labor  standards.  The  embassy  noted  that 
while  the  short-term  impact  appears  to  be  very  limited,  it  does  seem  to  be 
posing  difficulties  for  smaller  U.S.  exporters  who  do  not  have  the  resources 
or  contacts  to  arrange  alternative  financing  or  cannot  absorb  the  insurance 
risk  themselves.  In  the  medium  to  longer  term,  U.S.  exporters  may  find 
themselves  at  a  competitive  disadvantage  to  Europeans  in  bidding  on  major 
capital  projects. 

Another  disincentive  mentioned  by  the  embassy  involves  the  taxation  of 
foreign  earned  income.  This  has  enforced  the  trend  for  U.S.  firms  to  be 
headed  in  South  Africa  by  non-Americans,  who  are  seen  as  less  committed  to 
purchasing  from  the  United  States. 

Spain.  The  embassy  reported  that  the  main  area  of  concern  is  a  view  that  the 
United  States  is  an  increasingly  unreliable  supplier.  Two  incidents,  the 
soybean  embargo  and  the  passage  of  the  Nuclear  Nonproliferation  Act,  have 
caused  this  view.  The  latter  is  seen  as  being  in  conflict  with  previous  U.S. 
obligations  regarding  nuclear  supplies. 

Switzerland.  According  to  the  embassy,  U.S.  export  control  regulations  and 
procedures  are  often  regarded  as  overly  bureaucratic,  extremely 
time-consuming,  and  painfully  cumbersome  by  U.S.  firms  or  agents  of  U.S. 
suppliers  operating  in  Switzerland.  Swiss  OEM  firms  (manufacturers  of 
original  equipment  depending  on  computer  or  electronic  strategic  goods  as 
component  parts  for  the  systems  they  produce  and  export)  are  known  to  give 
preference  to  third  country  suppliers  whenever  possible. 

The  U.S.  tax  obligation  of  American  citizen  business  representatives 
stationed  in  Switzerland  is  frequently  cited  as  an  important  disincentive, 
impacting  in  several  ways.  First,  it  discourages  the  employment  of  American 
citizens  by  American  firms  because  of  the  higher  salary  cost  incurred  in 
offsetting  the  employee's  tax  obligation.  Second,  as  the  number  of  Americans 
employed  by  firms  of  any  nationality  decreases,  opportunities  to  influence 
sourcing  and  procurement  decisions  decrease  by  approximately  the  same 
magnitude. 

Syria.  The  embassy  reported  that  U.S.  exporters  view  U.S.  antiboycott 
regulations  as  a  serious  problem.  The  Foreign  Corrupt  Practices  Act,  and  the 
uncertainties  surrounding  it,  were  also  seen  as  limiting  the  flexibility  of 
U.S.  firms  and  restricting  their  ability  to  respond  to  even  legitimate 
situations. 
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Turkey.  The  embassy  stated  that  the  main  U.S.  disincentives  are 
related  to  national  security  controls  and  the  Foreign  Corrupt  Practices  Act. 
The  Turkish  Government,  the  main  importer,  is  said  to  overreact  to 
prosecutions  under  the  Act  by  assuming  guilt  on  all  those  associated  with  the 
firm  in  question.  In  these  instances  the  Turkish  Government  has  refused  to 
deal  with  the  representatives  even  if  they  have  not  been  implicated  or  are 
representing  another  firm. 


United  Arab  Emirates.  According  to  the  embassy,  taxation  of  foreign  earned 
income  has  had  the  greatest  negative  effect  on  U.S.  exports.  U.S.  exporters 
can  be  disadvantaged  by  tax  laws  in  two  ways.  By  hiring  a  British  engineer, 
for  example,  a  firm  can  be  more  price-competitive  but,  to  the  extent  the 
engineer  uses  British  standards  and  equipment,  potential  U.S.  equipment 
suppliers  lose  export  opportunities.  If,  instead,  a  U.S.  firm  employs 
Americans,  costs  rise,  and  the  firm  is  no  longer  able  to  compete  in  price 
against  foreign  bidders. 


Uncertainty  about  the  FCPA  also  poses  significant  problems.  Foreign  firms 

operating  in  Abu  Dhabi  are  required  by  law  to  work  with  a  local  agent  or 

sponsor,  the  most  capable  of  which  often  have  government  responsibilities. 
Of  all  nationalities  doing  business,  only  U.S.  firms  must  face  the  risk  that 
seeking  the  best  representation  in  a  highly  competitive  market  might  bring 
them  into  conflict  with  U.S.  law.  The  embassy  is  aware  of  instances  where 
U.S.  firms  felt  themselves  unable  to  work  with  a  competent,  well-educated, 

and  highly  respected  local  businessman  because  he  also  served  in  the  Abu 

Dhabi  Government. 


United  Kingdom.  The  embassy  reported  that  there  is  little  evidence  that  U.S. 
exports  have  been  significantly  hurt  by  export  disincentives.  Some 
dissatisfaction  over  export  licensing  delays,  however,  is  reported  by 
business.  Since  these  delays  are  generally  related  to  high  technology  goods 
not  easily  substituted  from  other  sources,  the  impact  was  seen  by  the  post  as 
minor.  Further,  while  U.S.  businessmen  complain  about  the  taxation  of 
foreign  earned  income,  the  embassy  had  no  evidence  that  U.S.  exports  have 
been  adversely  affected. 

Venezuela.  The  embassy  noted  three  primary  disincentives  to  U.S.  exports  to 
Venezuela:  taxation  of  foreign  earned  income,  the  official  U.S.  position  on 
investment,  and  the  Foreign  Corrupt  Practices  Act.  Taxation  of  foreign 
earned  income  was  cited  as  the  most  important  of  these.  U.S.  investment 
policies  were  noted  as  disincentives  in  instances  where  there  is  a  direct 
link  between  investment  in  a  project  or  industry  and  exports.  In  contrast  to 
U.S.  policies,  the  Japanese  and  Europeans  actively  encourage  investment  in 
those  sectors  of  the  Venezuelan  economy  which  have  substantial  export 
requirements,  particularly  since  the  investor  is  often  a  Japanese  or  European 
state-owned  enterprise.  In  reference  to  the  Foreign  Corrupt  Practices  Act, 
it  was  pointed  out  that  local  U.S.  businesses  feel  that  they  have  to  play  by 
a  completely  different  set  of  rules  than  do  other  competitors. 
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EXPORT  PROMOTION  ACTIVITIES  IN  OTHER  COUNTRIES 


The  export  promotion  activities  of  competitor  nations  have  been  studied 
intensively  over  the  years.  The  most  recent  study  was  prepared  in  1978  for 
the  House  Committee  on  International  Relations  by  the  Congressional  Research 
Service.  Based  principally  on  material  supplied  by  the  Department  of 
Commerce,  the  study  compared  U.S.  export  promotion  relative  to  its  eight 
major  competitors.  For  purposes  of  the  present  review,  U.S.  embassies  were 
asked  to  focus  on  new  developments  in  other  nations'  programs.  In  general, 
the  posts'  comments  did  not  reveal  major  changes  in  the  nature  or  scope  of 
export  promotion  programs. 

Twenty-nine  embassies  reported  on  export  promotion  programs  or  specific 
financial  incentives  sponsored  by  other  countries.  These  "own  country" 
export  promotion  activities  varied  substantially  among  countries,  from  simply 
providing  tax  rebates  or  government  export  credits,  to  broad  based  networks 
of  public-private  support,  including  long-term  export  planning  and  targeting, 
trade  shows,  trade  missions,  and  "commercial  prospectors"  in  foreign 
countries. 

Two-thirds  of  the  embassies  reporting  own  country  promotion  activities  were 
in  developed  countries.  Most  developing  nations  do  not  have  their  own  export 
promotion  programs.  However,  ten  posts  in  less  developed  countries  reported 
that  their  countries  had  some  form  of  promotional  activity  —  again  ranging 
from  tax  rebates  to  trade  fairs  and  market  studies.  Export  promotion  in  some 
LDCs ,  like  Bangladesh,  was  reported  to  be  quite  active,  while  in  others,  like 
Ghana,  it  was  termed  sporadic. 

Fifteen  embassies,  whose  countries  do  not  have  their  own  export  promotion 
programs,  reported  instead  on  third  country  export  promotion  activities  in 
their  countries.  Most  of  these  comments  were  made  in  the  context  of  actual 
or  implied  comparisons  with  U.S.  promotion  activities  in  the  country.  In 
virtually  every  case,  the  third  country  (e.g.,  Japan,  West  Germany,  United 
Kingdom,  France)  was  seen  to  have  advantages  over  the  United  States.  Some 
third  country  competitors  offer  better  or  more  flexible  export  financing, 
others  have  more  of  their  nationals  in  the  host  country  to  promote  exports, 
and  still  others  have  sought  special  government-to-government  commercial 
agreements  which  provide  a  framework  for  export  transactions. 

Among  the  major  industrial  nations,  there  remains  a  great  deal  of  diversity 
regarding  the  size  and  vigor  of  their  official  export  promotion  activities. 
Some  countries,  such  as  Switzerland  and  West  Germany,  continue  to  have  rather 
small  government  programs,  which  rely  mainly  on  their  Chambers  of  Commerce 
and  the  private  sector  to  promote  foreign  interest  in  export  goods.  Since 
the  support  is  indirect,  it  may  be  understated,  particularly  in  the  case  of 
West  Germany.  Other  countries,  including  Japan,  France,  the  United  Kingdom 
and  Italy,  have  large  active  government  export  promotion  programs.  One  trend 
discerned  by  the  overseas  posts  among  the  major  industrialized  nations  is  a 
new  policy  toward  cost  recovery  in  government  export  promotion  programs. 
Governments  have  raised  the  fees  charged  to  exporters  who  participate  in 
these  programs  to  recover  the  cost  of  providing  this  assistance.  While 
subsidies  are  still  granted  to  exporters,  these  subsidies  are  limited  to 
specific  targeted  cases.  This  new  policy  toward  cost  recovery  is  similar  to 
initiatives  recently  taken  by  the  U.S.  Department  of  Commerce. 
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Individual  Embassy  Comments 

This  section  summarizes  embassy  comments  on  the  promotion  activities  of  some 
of  the  major  industrialized  exporting  nations. 

Canada.  The  Canadian  Government  continues  to  focus  its  export  activities  on 
helping  businessmen  develop  new  markets.  The  Program  for  Export  Market 
Development  (PEMD)  finances  business  trips  abroad  for  the  purpose  of  bidding 
for  foreign  clients.  If  successful,  recipient  companies  repay  the 
Government.  PEMD  also  provides  incentives  for  small  and  medium-sized  firms 
to  form  export  consortia.  In  FY  1978-79,  PEMD  assisted  some  1300  companies 
through  loans  or  contributions.  The  Government  also  has  given  special 
emphasis  on  foreign  capital  projects  in  developing  countries. 

Until  now,  Canada  has  not  targeted  geographic  areas  or  commodities;  however, 
the  Department  of  Industry,  Trade  and  Commerce  has  begun  a  pilot  program 
under  which  missions  are  targeted  to  the  10  most  promising  markets  in  their 
jurisdiction. 

Federal  Republic  of  Germany.  The  embassy  reported  that  West  Germany's  expx^rt 
promotion  program  has  not  changed  over  the  past  few  years;  it  remains  highly 
effective.  Among  the  West  German  programs  is  one  that  encourages  private 
firms  to  invest  in  developing  countries.  The  program  entitles  companies  to 
build  up  their  free  reserves  to  15  percent  of  their  total  capital  investment 
if  they  invest  more  than  25  percent  equity  in  a  developing  country. 

The  services  of  German  exporters  are  free  of  cost  to  project  authorities  for 
technical  assistance  and  advice.  For  India,  loans  are  available  to  private 
and  public  Indian  enterprises  and  financial  lending  institutions  for  direct 
imports  and  investment  purposes. 

Italy .  The  Italian  Government  has  a  vigorous  export  promotion  program 
administered  by  ICE,  the  Italian  Foreign  Trade  Institute.  The  ICE  structure 
has  recently  been  completely  reorganized,  from  its  original  country  program 
lines  to  new  product/industry  lines.  As  added  support,  a  sophisticated 
on-line  computer  system  (similar  to  WITS)  has  been  included  to  handle  trade 
data.  In  addition  to  an  active  event  program,  the  ICE  activity  is  also 
supported  by  an  extensive  system  of  export  credits  and  insurance. 

Japan.  Japan's  export  promotion  activities  include  a  reserve  in  the  form  of 
a  tax  deferral  over  a  five-year  period  for  market  development  for  small-  and 
medium-sized  firms.  It  also  provides  low  interest  development  loans  to 
promote  technological  development  and  knowledge  intensive  industries.  In 
addition,  it  provides  special  tax  incentives  for  targeted  sectors,  R  &  D 
subsidies,  and  market  guarantee  programs.  The  embassy  believes,  however, 
that  this  assistance  has  only  a  moderate  effect  on  Japan's  export 
performance,  because  major  exporters  do  not  benefit  from  the  programs. 

Switzerland.  The  Swiss  Office  for  the  Development  of  Trade  is  responsible 
for  official  exp>ort  promotion  programs.  While  this  office  has  a  modest 
budget,  its  services  are  highly  effective.  Official  exp>ort  promotion 
programs  are  operated  under  a  cost  recovery  concept  and  fees  are  charged  for 
these  services.  Swiss  exporters  can  also  rely  on  the  excellent  support  of 
Switzerland's  highly  developed  service  sector. 
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United  Kingdom.  The  embassy  reported  that  U.K.  export  promotion  efforts  are 
highly  professional  and  receive  support  from  industry.  Moreover,  the  trade 
development  agencies  in  the  U.K.  are  less  encumbered  than  those  in  the  United 
States  by  laws  and  regulations  that  tend  to  inhibit  firms  in  competing  for 
overseas  contracts.  The  level  of  funding  is  far  in  excess  of  U.S.  export 
promotion  programs  and  the  Embassy  believes  that  this  is  reflected  in  a 
higher  degree  of  personal  service  given  to  exporters.  However,  the  British 
Government's  recently  announced  austerity  budget  has  cut  funds  destined  to 
support  export  promotion.  Examples  of  the  budget  reductions  are  a  staff  cut 
of  100  (10%),  a  50  percent  cut  in  trade  missions,  and  an  increase  in  charges 
to  recover  50  percent  of  direct  costs. 

British  exporters  enjoy  certain  exporting  advantages  in  India,  Qatar  and  the 
United  Arab  Emirates  because  of  their  historical  links  with  these  countries. 
In  Nigeria,  where  the  U.K.  has  the  largest  competitor  market  share,  the  U.K. 
Government  promotes  exports  particularly  by  encouraging  British  nationals  to 
serve  and  remain  abroad  for  long  periods. 
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APPENDIX  D.  SUMMARY  OF  PRIVATE  SECTOR  COMMENTS  AND  SUGGESTIONS 


The  President  directed  the  Secretary  of  Commerce  and  the  U.S.  Trade 
Representative  to  consult  with  business  and  labor  on  export  promotion  and  on 
potential  programmatic  and  regulatory  disincentives  to  exports.  Extensive 
private  sector  comments  from  exporters,  trade  associations,  labor  unions, 
export  intermediaries  and  others  were  sought  in_  order  to  obtain  a  complete 
view  of  promotion  programs  and  potential  disincentives  to  exports  from  the 
perspective  of  the  companies  and  persons  affected  by  them.  Private  sector 
comments  were  obtained  principally  through  responses  to  a  Federal  Register 
notice  and  through  special  in-depth  conferences. 


FEDERAL  REGISTER  NOTICE  RESPONSES 

A  request  for  information  published  in  the  Federal  Register  on  April  29, 
1980,  sought  comments  on  both  promotion  programs  and  potential 
disincentives.  The  notice  stressed  that  all  information  submitted  would 
become  part  of  the  public  record  and  that  no  "business  confidential" 
information  would  be  accepted.  The  Federal  Register  notice  was  widely 
publicized  to  trade  associations,  trade  publications,  and  the  industry  and 
labor  MTN  advisory  committees. 

A  total  of  248  responses  to  the  Federal  Register  notice  were  received.  Some 
were  as  short  as  a  single  page,  while  others  were  more  than  100  pages.  The 
average  response  was  three  to  four  pages.  About  30  percent  of  the  responses 
were  from  associations,  including  business  and  labor  unions  as  well  as  state 
economic  and  export  councils.  A  sample  of  the  responding  associations 
includes  the  National  Grange,  U.S.  Chamber  of  Commerce,  Emergency  Committee 
for  American  Trade,  National  Association  of  Manufacturers,  AFL-CIO,  American 
League  for  Exports  and  Security  Assistance,  National  Foreign  Trade  Council, 
National  Farmer's  Union,  Montana  Department  of  Community  Affairs,  State  of 
New  York  Department  of  Commerce,  State  of  Florida  Department  of  Citrus, 
Aerospace  Industries  Association,  and  Pharmaceutical  Manufacturers 
Association.  Most  of  the  remaining  responses  came  from  individual 
businesses.  The  firms  responding  represented  a  wide  range  of  economic 
activities  including  construction,  heavy  equipment,  iron  and  steel,  textiles 
and  clothing,  fruit  and  vegetables,  foods,  chemicals,  pharmaceuticals,  banks, 
home  appliances,  rubber,  health  care,  aircraft,  farm  machinery,  computers, 
and  retailers.  Responses  were  received  from  small  and  medium-sized  companies 
as  well  as  from  large  companies. 

Most  respondents  limited  their  remarks  to  citations  of  policies  and 
regulations  which  they  believed  hindered  export  expansion.  Other  responses 
cited  more  specific  case  examples  that  illustrated  the  perceived  effect  of 
these  policies.  Some  respondents  recommended  specific  steps  to  ameliorate 
the  adverse  effects  on  exports.  Most  of  the  responses  contained  comments  on 
more  than  one  area  of  export  promotion  or  disincentives. 
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The  largest  number  of  responses  received  discussed  export  promotion  and 
export  financing.  Approximately  half  of  the  respondents  mentioned  some  type 
of  export  promotion  program;  nearly  30  percent  included  remarks  on 
financing.  Taxation  of  Americans  abroad  was  the  most  frequently  listed 
export  disincentive.  Figure  1  depicts  the  distribution  of  responses  on 
particular  topics. 


Export  Financing  and  Promotion  Responses 

The  respondents  raised  a  number  of  issues  pertaining  to  export  promotion. 

The  overwhelming  majority  of  respondents  supported  the  concept  of  federal 
assistance  to  exporters  and  existing  Federal  export  promotion  programs.  For 
the  most  part,  they  focused  on  ways  in  which  Federal  assistance  to  exporters 
could  be  strengthened.  In  the  following  discussion,  issues  are  ordered 
according  to  their  frequency  of  mention  in  the  responses. 

Export-Import  Bank  financing  received  the  most  attention.  While  most 
respondents  supported  existing  Eximbank  programs,  many  called  for  increased 
financing  authorization  and  more  competitive  financing.  Some  respondents 
suggested  broader  insurance  coverage  in  "high  risk"  areas.  Others  called  for 
increased  financial  assistance  for  shorter  terms  at  rates  specifically  suited 
to  the  needs  of  various  industries  (such  as  textiles).  Some  small  and 
medium-sized  firms  were  critical  of  Eximbank  programs,  stating  that  these 
programs  did  not  address  their  needs.  One  recommendation  called  for  the 
Eximbank  to  make  available  discount  loan  rates  comparable  to  its  direct  loan 
rate.  Another  recommendation  called  for  the  United  States  to  use  "mixed 
credits"  to  meet  foreign  competition. 

Among  promotion  and  incentives,  tax  deferrals  afforded  by  the  Domestic 
International  Sales  Corporation  (DISC)  were  mentioned  often.  Respondents 
viewed  the  DISC  program  as  useful  and  believed  it  should  be  strengthened. 
One  firm  wrote  that  DISC  was  particularly  helpful  to  the  new-to-export  firm 
in  meeting  start-up  costs.  Another  respondent  thought  the  DISC  program 
encouraged  small  and  medium-sized  firms  to  export  actively.  However,  another 
respondent  suggested  that  confusion  surrounding  the  DISC  program  had  reduced 

its  usefulness,  and  that  paperwork  requirements  had  damaged  much  of  its 
effectiveness . 


The  reaction  to  Commerce's  staff  assistance  from  the  field  offices  and  from 
overseas  posts  was  mixed.  A  number  of  respondents  warmly  praised  Commerce's 
counseling-,  informational  and  programming  services.  One  industry  association 
stated  that  participation  in  Commerce's  export  promotion  programs  has  been 
the  major  reason  for  the  dramatic  increase  in  exports  of  its  industry's 
products  m  the  past  two  years.  Other  respondents  wrote  of  less  satisfying 
experiences.  These  comments  centered  on  insufficient  staff  knowledge  about 
business,  poor  communication  between  the  field  offices,  overseas  posts  and 
Washington  headquarters,  and  slow  staff  responses  to  requests  for  information. 


Comments  about  Federal  assistance  to  small  and  medium-sized  firms  were  also 

ReSE?nfents  ur9ed  tailoring  Federal  assistance  programs  to  small 
and  medium-sized  firms  that  lack  the  resources  to  export  without  some  Federal 
,  par  icu  ar  y  in  the  start-up  phase.  Several  recommendations  were  made 

cLii^1'0^6  Federal  informational,  financial  and  counseling  assistance  to 
small-  and  medium-sized  firms. 
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FIGURE  1.  Distribution  of  Federal  Register  Notice  Responses  by  Topic 
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xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

Financing 

xxxxxxxxxxxxxxxxxxxxxxxxx 

Taxation 

xxxxxxxxxxxxxxxxxxxxxx 

Foreign  Corrupt  Practices 

xxxxxxxxxxxxxx 

Foreign  Policy  Controls 

xxxxxxxxxxxxx 

Antiboycott  Regulations 

xxxxxxxxxx 

Antitrust/Webb-Pomerene , 
Trading  Companies 

xxxxxxxxx 

Environmental  Regulations 

xxxxxx 

Misc.  Legislation 

Affecting  Exports 

xxxxx 

Nat'l.  Security  Controls 

xxxxx 

Arms  Export  Controls 

xxxx 

Hazardous  Substances 

XXX 

Nuclear  Controls 

XXX 

Ocean  Freight  Rates 

XX 

Short  Supply  Controls 

XX 

Cargo  Preference 

X 
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The  complexity  of  the  Federal  Government  was  the  subject  of  some  comments. 
Among  the  complaints  were  conflicting  and  onerous  Federal  regulations, 
paperwork  overload,  and  jurisdictional  conflicts  among  and  within  agencies. 
One  respondent  suggested  that  the  succession  of  name  changes  for  agencies 
involved  in  exporting  programs  has  made  obtaining  Federal  assistance  more 
difficult. 

Trade  shows  received  the  most  attention  among  the  various  Commerce  programs. 
Most  of  the  respondents  viewed  the  program  as  an  excellent  vehicle  for 
initial  market  research  and  overseas  exposure.  Criticism  of  the  program  was 
comparatively  small,  ranging  from  assertions  that  the  benefits  of  the  program 
were  not  worth  the  cost  of  participation,  to  arguments  that  the  Government 
was  competing  with  the  private  sector  in  sponsoring  trade  shows  and 
exhibitions. 

Finally,  establishment  of  export  trading  companies  was  supported  by  all 
respondents  who  discussed  it.  Respondents  stated  that  the  small  firm  is  at  a 
disadvantage  when  competing  with  foreign  trading  companies,  many  of  which 
have  the  tacit  support  of  their  governments.  Respondents  believed  trading 
companies  would  boost  their  exports  by  providing  them  with  a  variety  of 
export  expertise  and  services.  Some  respondents  stated  foreign  customers 
would  see  a  definite  advantage  in  dealing  with  U.S.  trading  companies  because 
more  of  the  buyer's  needs  would  be  met  by  the  members  of  a  single  business 
entity. 


Disincentive  Responses 

The  export  disincentive  receiving  the  most  comment  was  the  taxation  of 
Americans  abroad  (Sections  911  and  913  of  the  Tax  Code).  One-fourth  of  all 
respondents  cited  these  rules  as  being  an  export  disincentive,  and  most  of 
these  responses  indicated  the  issue  to  be  the  principal  disincentive  in  their 
view.  Some  of  the  responses  on  this  issue  were  more  than  100  pages, 
including  attachments  and  case  information  submitted.  Many  respondents 
provided  case  information  indicating  that  the  tax  regulations  had  increased 
the  cost  of  employing  Americans  abroad  so  significantly  relative  to  foreign 
nationals  that  they  were  sending  their  American  employees  home  and  were 
replacing  them  with  foreign  nationals.  Construction  companies  and 
associations  were  particularly  vocal  on  the  tax  rules,  providing  a 
considerable  amount  of  case  information  showing  the  rules  had  increased  their 
costs  and  made  them  less  competitive. 

The  Foreign  Corrupt  Practices  Act  (FCPA)  was  the  next  most  frequently 
mentioned  disincentive  to  U.S.  exports.  About  15  percent  of  the  respondents 
termed  it  a  deterrent  to  exports.  Most  of  the  comments  concerned  perceived 
ambiguities  in  the  FCPA.  Respondents  provided  examples  of  the  uncertainties 
that  they  believed  were  created  by  the  Act.  Some  commented  on  the  costs  and 

time  required  in  checking  transactions  or  agents  to  ensure  there  was  no 
chance  of  running  afoul  of  the  law. 


umerous  responses  mentioned  export  controls,  including  national  security, 
foreign  policy,  arms,  nuclear,  and  hazardous  substances  controls. 
Respondents  were  most  concerned  about  the  use  of  controls  when  the  goods 
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being  controlled  were  available  from  other  supplier  countries.  A  frequent 
view  was  that  the  United  States  should  not  control  exports  in  cases  where 
there  was  foreign  availability.  Some  respondents  thought  that  controls 
created  an  impression  that  U.S.  companies  were  unreliable  suppliers.  Many 
respondents  indicated  they  were  affected  by  lengthy  licensing  procedures  and 
by  attendant  delays  and  uncertainties.  Respondents  also  complained  about 
paperwork  burdens  and  the  cost  of  complying  with  licensing  procedures.  Some 
respondents  questioned  whether  all  the  requirements  were  really  necessary. 

Other  potential  disincentives  to  exports  mentioned  frequently  included 
antiboycott  regulations  —  particularly  the  existence  of  separate  regulatory 
programs  in  Commerce  and  Treasury  —  and  what  respondents  viewed  as 
insufficient  protection  from  antitrust  laws  in  forming  consortia  to  export 
overseas.  Weaknesses  in  the  Webb-Pomerene  statute  were  mentioned  by  several 
respondents.  Domestic  regulations  affecting  the  cost  of  exports  were 
mentioned  by  some  respondents,  but  exporter  concerns  in  this  area  were 
considerably  less  than  in  the  other  areas  of  export  disincentives. 
Environmental  laws  and  regulations  received  attention  by  several  respondents 
as  raising  their  costs  and  reducing  their  competitiveness.  Some  companies 
pointed  out  difficulties  they  were  having  in  complying  with  export  procedures 
mandated  by  environmental  and  safety  regulations. 


CONFERENCES 


In-depth  conferences  with  private  sector  representatives  were  held  on  the 
following  areas:  export  controls,  code  of  conduct  (FCPA  and  antiboycott 
regulations) ,  taxation,  export  financing,  and  export  promotion.  A  separate 
conference  was  held  with  AFL-CIO  representatives  and  covered  all  disincentive 
and  promotion  issues  of  interest  to  labor.  These  conferences  provided 
specific  information  which  was  unavailable  from  other  sources  and  helped 
clarify  some  issues.  Suggestions  for  alleviating  some  particular  problems 
were  also  discussed. 


Export  Controls  Conference 

The  conference  on  export  controls  centered  on  discussions  of  foreign  policy 
and  national  security  controls.  Participants'  concerns  in  these  areas  fell 
into  five  general  categories: 

1.  Participants  believed  that  other  policy  goals  often  override  foreign 
availability  considerations. 

2.  Participants  believed  that  the  current  system  introduces  needless 
delays  and  an  excessive  amount  of  uncertainty  into  the  exporting 
process. 

3.  U.S.  controls  were  seen  as  overly  restrictive  compared  to  those 
imposed  by  U.S.  allies. 
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4.  Unilateral  controls  were  thought  to  deprive  exporters  of  sales  which 
ultimately  go  to  competitors. 

5.  Finally,  participants  believed  that  economic  sanctions  have  helped 
to  create  an  image  of  the  United  States  as  an  unreliable  supplier. 

Private  sector  recommendations  for  change  included  stricter  enforcement  of 
the  Export  Administration  Act's  limitations  on  the  use  of  foreign  policy 
export  controls,  removing  all  license  requirements  to  COCOM  countries,  and 
allowing  concurrent  procurement  of  import  certificates  and  export  licenses. 


Code  of  Conduct  Conference 


The  conference  considered  the  impact  of  the  Foreign  Corrupt  Practices  Act 
(FCPA)  and  antiboycott  regulations  on  U.S.  exports,  and  produced  a 
significant  amount  of  anecdotal  information  regarding  the  FCPA. 

The  participants  unanimously  agreed  that  the  ambiguity  they  saw  in  many  of 
the  FCPA's  provisions  has  serious  adverse  effects  on  U.S.  exports.  A 
spokesman  for  small  business  stated  such  firms  are  particularly  hard  hit  by 
the  uncertainties  of  the  FCPA  because  the  cost  of  ensuring  they  have  complied 
with  the  Act  is  so  large  relative  to  the  value  of  the  transactions.  Various 
participants  commented  on  the  chilling  effect  the  Act  has  on  their 

international  business.  Some  reported  instances  where  U.S.  firms  have 
stopped  doing  business  altogether  in  particular  countries  because  of  the 
costs  and  uncertainties  associated  with  the  FCPA. 

The  participants  generally  believed  that  the  new  Justice  FCPA  Review 
Procedure  would  not  be  very  useful  because  of  the  necessity  of  making  quick 
decisions,  the  reluctance  of  many  foreigners  to  undergo  a  time-consuming 
evaluation,  and  the  fear  of  the  release  of  "business  confidential" 

information.  Several  suggestions  were  made  to  clarify  the  Act  by  either 
issuing  guidelines  or  making  legislative  changes.  There  was  general 
agreement  that  the  illicit  payments  problem  should  be  approached 

multilaterally.  The  participants  saw  no  need  for  dual  SEC  and  Justice 
jurisdiction  and  believed  that  enforcement  responsibility  should  be  placed 
exclusively  in  the  Justice  Department. 

The  discussion  of  antiboycott  regulations  suggested  that  a  workable  balance 
had  been  developed,  with  relatively  little  uncertainty.  Suggestions  were 
made  to  either  harmonize  the  Commerce  and  Treasury  regulations  or  to 

eliminate  the  Treasury  program.  Participants  complained  about  provisions 
which  prohibit  a  firm  from  objecting  to  false  charges  which  place  it  on  a 

blacklist.  Some  participants  viewed  the  present  reporting  requirements  as 
excessive  and  costly. 


Taxation  Conference 


The  Taxation  Conference  focused  on  three  major  issues  —  taxation  of 
Americans  abroad  (Section  911/913),  foreign  tax  credits,  and  the  DISC.  On 
911/913,  participants  unanimously  asserted  that  it  seriously  affected 
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exports,  citing  higher  costs  of  doing  business  abroad  and  claiming  loss  of 
sales  due  to  foreign  nationals  specifying  own  country  products  in  projects. 
The  participants  agreed  that  complete  exemption  of  foreign  earned  income 
would  not  be  the  solution.  Remedies  suggested  included  a  return  to  the 
pre-1976  law  or  a  higher  ceiling  on  limitations  coupled  with  residency 
requirements. 

The  group  also  suggested  the  need  for  better  and  more  certain  foreign  tax 
credit  regulations,  observing  that  Treasury  has  been  slow  in  issuing 
regulations  in  the  area.  On  the  issue  of  DISC,  participants  noted  the 
complexity  of  complying  with  DISC  regulations,  the  uncertainty  of  its 
retention,  and  difficulties  in  its  use  by  small  and  medium-sized  companies. 


Export  Financing  Conference 

The  Export  Financing  Conference  discussed  ways  of  improving  export  financing, 
especially  Export-Import  Bank  financing,  given  the  tight  budgetary 
constraints.  It  was  generally  agreed  that  in  the  short  term  the  only 
available  alternative  to  the  Export-Import  Bank  was  to  borrow  from  the 
Federal  Financing  Bank.  Conference  participants  generally  felt  that  for  the 
longer  run,  consideration  should  be  given  to  increasing  the  Export-Import 
Bank's  loan  authority  and  to  making  more  medium  term  loans.  The  suggestion 
was  made  to  move  the  Export-Import  Bank  "off-budget"  or  to  a  different  part 
of  the  budget.  There  was  a  consensus  that  the  international  agreement  on 
export  credits  scheduled  for  negotiation  by  December  1,  1980,  was  needed. 


Labor  Conference 


Unlike  the  other  conferences,  the  labor  conference  was  not  confined  to  a 
single  issue.  The  entire  range  of  promotion  and  disincentive  questions  was 
covered.  In  general,  labor  representatives  indicated  opposition  to  changing 
most  of  the  present  U.S.  laws  and  regulations  affecting  exporting.  For 
example,  on  the  taxation  of  foreign  earned  income,  the  view  was  expressed 
that  the  1978  changes  in  the  laws  were  sufficient,  and  that  any  further 
broadening  of  the  exemption  would  be  unfair  to  American  workers  employed  in 
the  United  States.  The  Foreign  Corrupt  Practices  Act  was  seen  as  embodying 
the  correct  policy  for  U.S.  firms  to  follow,  but  it  was  noted  that  labor 
would  not  object  to  elaboration  or  clarification  of  the  law  so  long  as 
loopholes  for  bribery  were  not  created.  Labor  also  supported  present  export 
controls,  stating  that,  if  anything,  U.S.  controls  have  been  too  lenient,  not 
too  harsh.  Additionally,  labor  expressed  the  strong  view  that  environmental 
and  safety  regulations  should  not  be  viewed  as  export  disincentives.  Concern 
was  expressed  that  exporting  needs  could  be  used  as  an  excuse  to  water  down 
regulations  protecting  health,  safety,  and  the  environment. 


Export  Promotion  Conference 


Major  concerns  expressed  at  the  conference  included  the  technical  problems 
faced  by  small  exporters,  the  perception  of  an  insufficient  number  of 
incentives  (financial  and  otherwise)  to  exporting,  the  need  for  support  for 
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export  management  companies,  the  use  of  banks  as  entrepreneurs  in  the 
proposed  Export  Trading  Company  legislation,  and  of  the  effect  of  trade 
barriers  in  other  countries.  Suggestions  for  improving  export  promotion 

efforts  were  wide  ranging.  Some  participants  called  for  changes  or  increases 

in  trade  missions  and  trade  shows,  such  as  holding  industry-sponsored  shows 
in  host  countries,  increasing  advertising  on  the  availability  of  trade 

centers  for  individual  shows,  and  using  more  Commerce  officials  in  the 

shows.  Other  suggestions  were  directed  at  identification  and  targeting  of 
export  markets,  improving  trade  leads  (both  fresher  and  more  long-term 
leads),  using  the  WITS  data  base  to  expedite  trade  leads,  and  increasing  the 
use  of  export  management  companies. 


APPENDIX  E.  CONVENTIONAL  ARMS  TRANSFER  POLICY  STATEMENT 


Presidential  Directive  13 ,  13  May  1977 

The  virtually  unrestrained  spread  of  conventional  weaponry  threatens 
stability  in  every  region  of  the  world.  Total  arms  sales  in  recent  years 
have  risen  to  over  $20  billion,  and  the  United  States  accounts  for  more  than 
one-half  of  this  amount.  Each  year,  the  weapons  transferred  are  not  only 
more  numerous,  but  also  more  sophisticated  and  deadly.  Because  of  the  threat 
to  world  peace  embodied  in  this  spiralling  arms  traffic,  and  because  of  the 
special  responsibilities  we  bear  as  the  largest  arms  seller,  I  believe  that 
the  United  States  must  take  steps  to  restrain  its  arms  transfers. 

Therefore,  shortly  after  my  Inauguration,  I  directed  a  comprehensive  review 
of  U.S.  conventional  arms  transfer  policy,  including  all  military,  political, 
and  economic  factors.  After  reviewing  the  results  of  this  study,  and 
discussing  those  results  with  members  of  Congress  and  foreign  leaders,  I  have 
concluded  that  the  United  States  will  henceforth  view  arms  transfers  as  an 
exceptional  foreign  policy  implement,  to  be  used  only  in  instances  where  it 
can  be  clearly  demonstrated  that  the  transfer  contributes  to  our  national 
security  interests.  We  will  continue  to  utilize  arms  transfers  to  promote 
our  security  and  the  security  of  our  close  friends.  But,  in  the  future,  the 
burden  of  persuasion  will  be  on  those  who  favor  a  particular  arms  sale, 
rather  than  those  who  oppose  it. 

To  implement  a  policy  of  arms  restraint,  I  am  establishing  the  following  set 
of  controls,  applicable  to  all  transfers  except  those  to  countries  with  which 
we  have  major  defense  treaties  (NATO,  Japan,  Australia,  and  New  Zealand) .  We 
will  remain  faithful  to  our  treaty  obligations,  and  will  honor  our  historic 
responsibilities  to  assure  the  security  of  the  state  of  Israel.  These 
controls  will  be  binding  unless  extraordinary  circumstances  necessitate  a 
Presidential  exception,  or  where  I  determine  that  countries  friendly  to  the 
United  States  must  depend  on  advanced  weaponry  to  offset  quantitative  and 
other  disadvantages  in  order  to  maintain  a  regional  balance. 

1.  The  dollar  volume  (in  constant  FY  1976  dollars)  of  new  commitments 
under  the  Foreign  Military  Sales  and  Military  Assistance  Programs  for 
weapons  and  weapons-related  items  in  FY  1978  will  be  reduced  from  the 
FY  1977  total.  Transfers  which  can  clearly  be  classified  as  services 
are  not  covered,  nor  are  commercial  sales,  which  the  U.S.  Government 
monitors  through  the  issuance  of  export  licenses.  Commercial  sales 
are  already  significantly  restrained  by  existing  legislation  and 
Executive  Branch  policy. 

2.  The  United  States  will  not  be  the  first  supplier  to  introduce  into  a 
region  newly- developed,  advanced  weapons  systems  which  could  create  a 
new  or  significantly  higher  combat  capability.  Also,  any  commitment 
for  sale  or  coproduction  of  such  weapons  is  prohibited  until  they  are 
operationally  deployed  with  U.S.  forces,  thus  removing  the  incentive 
to  promote  foreign  sales  in  an  effort  to  lower  unit  costs  for  Defense 
Department  procurement. 
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3.  Development  or  significant  modification  of  advanced  weapons 
systems  solely  for  export  will  not  be  permitted. 

4.  Coproduction  agreements  for  significant  weapons,  equipment  and 
major  components  (beyond  assembly  of  subcomponents  and  the 
fabrication  of  high-turnover  spare  parts)  are  prohibited.  A 
limited  class  of  items  will  be  considered  for  coproduction 
arrangements,  but  with  restrictions  on  third-country  exports, 
since  these  arrangements  are  intended  primarily  for  the 
coproducer's  requirements. 


In  addition  to  existing  requirements  of  the  law,  the  United 
States,  as  a  condition  of  sale  for  certain  weapons,  equipment, 
or  major  components,  may  stipulate  that  we  will  not  entertain 
any  requests  for  retransfers.  By  establishing  at  the  outset 
that  the  United  States  will  not  entertain  such  requests,  we  can 
avoid  unnecessary  bilateral  friction  caused  by  later  denials. 

An  amendment  to  the  International  Traffic  in  Arms  Regulations 
will  be  issued,  requiring  policy  level  authorization  by  the 
Department  of  State  for  actions  by  agents  of  the  United  States 
or  private  manufacturers  which  might  promote  the  sale  of  arms 
abroad.  In  addition,  embassies  and  military  representatives 
abroad  will  not  promote  the  sale  of  arms  and  the  Secretary  of 
Defense  will  continue  his  review  of  government  procedures, 
Par^-^cularly  procurement  regulations,  which  may  provide 
incentives  for  foreign  sales. 


In  formulating  security  assistance  programs  consistent  with  these 
controls,  we  will  continue  our  efforts  to  promote  and  advance  respect  for 
human  rights  in  recipient  countries.  Also,  we  will  assess  the  economic 
impact  of  arms  transfers  to  those  less-developed  countries  receiving  U.S. 


I  am  initiating  this  policy  of  restraint  in  the  full  understanding  that 
reductions  in  the  worldwide  traffic  in  arms  will  require 
llater^1  cooperation .  Because  we  dominate  the  world  market  to  such  a 
degree,  I  believe  that  the  United  States  can,  and  should,  take  the  first 
step.  However,  in  the  immediate  future,  the  United  States  will  meet  with 
^^KiarmS  suppllers'  including  the  Soviet  Union,  to  begin  discussions  of 
possible  measures  for  multilateral  action.  in  addition,  we  will  do 

whatever  we  can  to  encourage  regional  agreements  among  purchasers  to 
limit  arms  imports.  - 


APPENDIX  F. 


SUMMARY  OF  STATUTORY  CONTROLS  ON  EXPORTS  OF  HAZARDOUS  SUBSTANCES 


This  appendix  summarizes  the  statutory  authority  for  controls  on  exports  of 
hazardous  substances.  All  materials  are  presented  in  two  tables: 


Table  1.  Statutes  Affecting  the  Export  of  Hazardous  Products 

Regulatory  Authority  to  Control  Exports  of 
Hazardous  Substances 


Table  2. 


TABLE  1.  STATUTES  AFFECTING  THE  EXPORT  OF  HAZARDOUS  PRODUCTS 


Act 


Consumer  Product 
Safety  Act 


Federal  Hazardous 
Substances  Act 


Flammable  Fabrics  Act 


Federal  Insecticide, 
Fungicide  and 
Rodenticide  Act 


Toxic  Substances 
Control  Act 


Public  Health  Service 
Act 

Federal  Food,  Drug 
and  Cosmetic  Act 


Federal  Meat 
Inspection  Act 


*  The  Customs  Service 

agencies  in  enforcement. 


Product  Class 


Consumer  Products 


Chemical  Substances  (toxic, 
corrosive, flammable  or 
explosive  products) 

Toys  (articles  intended  for 
use  by  children) 


Fabrics 


Pesticides 


Chemical 

Substances 


Biologies 

Electronic  Products 


Food 

Drugs  (approved  and 
unapproved,  investigational 
and  non-investigational) 
Cosmetics 
Medical  Devices 


Meat  and  Meat  Products 


of  the  Treasury  Department 


Agency* 

Consumer  Product 
Safety  Commission 

Consumer  Product 
Safety  Commission 


Consumer  Product 
Safety  Commission 

Environmental 
Protection  Agency 


Environmental 
Protection  Agency 


Food  and  Drug 
Administration 


Food  and  Drug 
Administration 


Food  Safety  and 
Quality  Service, 
Department  of 
Agriculture 


assists  some  of  these 


table  continued 
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Table  1.  Statutes  (continued) 


Act 


Poultry  Products 
Inspection  Act 


Export  Administration 
Act 


Export-Import  Bank 
Act 

Foreign 

Assistance  Act 


National  Environmental 
Protection  Act 


Product  Class 


Poultry  and  Poultry 
Products 


General  Materials 
and  Information 


General 


General 


General 


Agency* 

Food  Safety  and 
Quality  Service, 
Department  of 
Agriculture 

Department  of 
Commerce 

Export- Import  Bank 


Overseas  Private 
Investment  Corp. 

Agency  for  Inter¬ 
national  Development 


Council  on  Environ¬ 
mental  Quality 


*  The  Customs  Service  of  the  Treasury  Department  assists  some  of  these 
agencies  in  enforcement. 
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TABLE  2.  REGULATORY  AUTHORITY  TO  CONTROL  EXPORTS  OF  HAZARDOUS  SUBSTANCES* 


CONSUMER  PRODUCT  SAFETY  COMMISSION 


Consumer  Product  Safety  Act_ 15  USC  2051 


Products 

Consumer  products — articles  used  in  and  around  the 
residence,  school,  or  in  recreation  for  the  personal 
use,  consumption,  or  enjoyment  of  a  consumer,  except 
tobacco,  motor  vehicles,  pesticides,  boats,  ammunition, 
aircraft,  foods,  drugs,  cosmetics,  or  medical  devices. 

15  USC  2052 (a) (1) 

Regulatory 
Authority  For 
Domestic  Use 

CPSC  can  (1)  set  mandatory  Federal  standards  for  products 
which  pose  an  unreasonable  risk  of  injury,  (2)  ban  prod¬ 
ucts  which  pose  such  risk  if  no  standard  can  adequately 
protect  the  public,  (3)  seek  a  court  order  to  seize 
products  which  contain  an  imminent  hazard,  (4)  order 
pre-market  notice  of  new  products,  (5)  mandate  labeling 
and  data  disclosure  requirements,  and  (6)  order  public 
notice  and  recall  of  products  presenting  substantial 
product  hazards.. 

15  USC  2056-2058;  2061-2064;  2076(e) 

Regulatory 

Authority 

For  Exports 

Any  product  can  be  exported  (except  to  U.S.  installa¬ 

tions  outside  the  U.S.)  if  it  (1)  is  manufactured 
or  sold  for  export  purposes  and  has  never  been  distri¬ 
buted  in  the  U.S.,  and  (2)  is  labeled  for  export. 

Before  exporting  any  product  which  does  not  comply  with 
a  product  safety  standard  or  is  banned  by  rule,  the 
exporter  must  notify  the  CPSC  30  days  (or  less  if  CPSC 
approves)  prior  to  export.  CPSC  notifies  the  foreign 
country  of  the  exportation  and  the  basis  of  the  standard 
or  rule.  CPSC  also  files  a  statement  in  the  Federal 
Register . 

If  the  CPSC  determines  that  exportation  of  a  product 
presents  an  unreasonable  risk  of  injury  to  U.S. 
consumers,  it  may  prohibit  exports  of  that  product. 

15  USC  2067 

*  Based  on  Appendix  A  of  "Hazardous 
Paper  of  the  Ad  Hoc  Working  Group," 
Adviser  to  the  President. 


Substances  Export  Policy:  A  Fifth  Draft 
prepared  by  the  Office  of  the  Consumer 


table  continued 
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Table  2.  Regulatory  Authority  (continued) 

CONSUMER  PRODUCT  SAFETY  COMMISSION 
(continued) 

Federal  Hazardous  Substances  Act  15  USC  1261 


Products 

Substances  which  are  (1)  toxic,  corrosive,  irritants, 
strong  sensitizers,  flammable,  combustible,  or  which 
generate  pressure  and  which  may  cause  substantial 
personal  injury  or  illness,  and  (2)  toys. 

15  USC  1261 

Regulatory 
Authority  For 
Domestic  Use 

CPSC  may  ban  hazardous  substances,  require  labeling,  and 
seek  a  court  order  to  seize  noncomplying  products,  or 
enjoin  their  distribution. 

15  USC  1262;  1265;  1267 

Regulatory 

Authority 

For  Exports 

Any  product  not  previously  introduced  into  domestic 

commerce  can  be  exported  if  it  is  (1)  in  a  package 
branded  in  accordance  with  the  specifications  of  the 
foreign  purchaser,  (2)  labeled  in  accordance  with  the 
laws  of  the  foreign  country,  (3)  labeled  on  the  shipping 
package  as  intended  for  export,  and  (4)  so  exported. 

Before  exporting  any  substance  which  is  misbranded  or 
banned,  the  exporter  must  notify  the  CPSC  30  days  (or 
less  if  CPSC  approves)  prior  to  export.  CPSC  notifies 
the  foreign  country  of  such  exportation  and  the  basis 
upon  which  the  substance  is  considered  misbranded  or  has 
been  banned.  CPSC  also  files  a  notice  in  the  Federal 
Register . 

If  CPSC  determines  that  exportation  of  such  substances 
presents  an  unreasonable  risk  of  injury  to  persons  in 
the  U.S.,  it  may  prohibit  export. 

15  USC  1264(b);  1265(a);  1273(d) 

continued 
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Table  2.  Regulatory  Authority  (continued) 

CONSUMER  PRODUCT  SAFETY  COMMISSION 
(continued) 

Flammable  Fabrics  Act  15  USC  1191 


Products 

Wearing  apparel,  fabric,  interior  furnishings,  or 

related  materials.  15  USC  1191 

Regulatory 
Authority  For 
Domestic  Use 

CPSC  can  set  standards,  issue  cease  and  desist  orders, 
and  seek  court  order  to  seize  noncomplying  products. 

15  USC  1193;  1195 

Regulatory 

Authority 

For  Exports 

Any  product  can  be  exported  (except  to  U.S.  installa¬ 
tions  outside  the  U.S.)  if  it  is  labeled  for  export. 

15  USC  1202 

CPSC  interprets  this  provision  so  as  to  require  the 
manufacturers  of  noncomplying  goods  to  have  the 
intention  to  export  the  goods  at  the  time  of  original 
manufacture. 

16  CFR  1602.2 

Before  exporting  any  product  which  does  not  comply  with 
a  standard,  the  exporter  must  notify  the  CPSC  30  days 
(or  less  if  CPSC  approves)  prior  to  export.  CPSC 

notifies  the  foreign  country  of  exportation  and  the 
basis  for  the  standard.  CPSC  also  files  a  statement  in 
the  Federal  Register. 

If  CPSC  determines  that  exportation  of  a  product 
presents  an  unreasonable  risk  of  injury  to  persons  in 
the  U.S. ,  it  may  prohibit  export. 

15  USC  1202 

continued 
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Table  2.  Regulatory  Authority  (continued) 


DEPARTMENT  OF  COMMERCE 


Export  Administration  Act  of  1979_ 50  USC  App  2104* 


Products 

Articles,  materials,  or  supplies, 
data  or  any  other  information. 

including  technical 

Regulatory 

None. 

Authority  For 

Domestic  Use 

Department  of  Commerce,  in  consultation  with  the 

Secretary  of  State  and  appropriate  Federal  agencies,  can 
limit  exports  to  the  extent  necessary  (1)  to  protect  the 
domestic  economy  from  the  excessive  drain  of  scarce 
materials  and  to  reduce  the  serious  inflationary  impact 
from  foreign  demand  (agricultural  commodities  included 
with  the  approval  of  the  Secretary  of  Agriculture);  (2) 
to  further  significantly  the  foreign  policy  of  the  U.S. 
and  to  fulfill  its  international  responsibilities;  and 
(3)  to  exercise  the  necessary  vigilance  over  exports 
from  the  standpoint  of  their  significance  to  the 
national  security  of  the  U.  S. 


*  Section  6  of  the  Act,  to  be  codified  in  50  USC  App  2104. 


Regulatory 
Author ity 
For  Exports 


continued 
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Table  2.  Regulatory  Authority  (continued) 


ENVIRONMENTAL  PROTECTION  AGENCY 

Federal  Insecticide,  Fungicide,  and  Rodenticide  Act_ 7  USC  136 

Products  Substances  or  mixtures  of  substances  intended  for 

preventing,  destroying,  repelling,  or  mitigating  any 
pest,  or  for  use  as  a  plant  regulator,  defoliant  or 
desiccant. 

7  USC  136 


Regulatory  Registration  of  pesticides  for  specified  uses  upon  a 

Authority  For  finding  by  EPA  of  no  "unreasonable  adverse  effect  on  the 

Domestic  Use  environment";  EPA  registration  of  pesticide  producers; 

EPA  can  issue  "stop  sale,  use,  or  removal"  orders  and 
seek  court  orders  for  seizure  of  non-complying 
pesticides. 

7  USC  136a;  136e;  176k 


Regulatory 
Authority 
For  Export 


Pesticides  are  subject  only  to  certain  labeling 
regulations  when  intended  solely  for  export  and  prepared 
or  packed  according  to  specifications  or  directions  of 
the  foreign  purchaser.  Pesticides  not  registered  in  the 
U.S.  can  be  exported  if,  prior  to  export,  foreign 
purchaser  signs  a  statement  acknowledging  that  he 
understands  that  the  pesticide  cannot  be  sold  in  the 
U.S.  A  copy  of  the  statement  is  transmitted  to  the 
appropriate  official  of  the  foreign  government. 

EPA  notifies  State  Department  whenever  a  registration  is 
cancelled  or  suspended.  State  Department  notifies 

foreign  governments  and  appropriate  international 
agencies. 

EPA,  the  State  Department  and  other  appropriate  agencies 
are  to  participate  and  cooperate  in  international 
efforts  to  develop  improved  pesticide  research  and 
regulation. 

7  USC  136o 


continued 
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Table  2.  Regulatory  Authority  (continued) 

ENVIRONMENTAL  PROTECTION  AGENCY 
(continued) 

Toxic  Substances  Control  Act  15  USC  2601 


Products 

Chemical  substances  or  mixtures  except  pesticides, 
tobacco,  nuclear  materials,  firearms,  etc. 

15  USC  2602 

Regulatory 
Authority  For 
Domestic  Use 

EPA  may  require  testing,  impose  pre-market  notice 
requirements,  require  labeling,  limit  or  prohibit  sale 
if  tests  show  a  reasonable  basis  to  conclude  an 
unreasonable  risk  of  injury  to  health  or  the  environment 
exists,  or  obtain  a  court  order  to  seize  a  substance  or 
mixture  posing  an  imminent  hazard. 

15  USC  2603-2606 

Regulatory 

Authority 

For  Exports 

Statute  does  not  apply  if  substance,  mixture  or  article 

is  manufactured  for  export  and  is  labeled  as  such  except 
as  follows:  (1)  if  EPA  finds  that  the  substance, 

mixture  or  article  will  present  "an  unreasonable  risk  of 
injury  to  health  within  the  U.S.  or  to  the  environment 
of  the  U.S.",  it  may  control  export  (Administrator  may 
order  testing  to  make  such  a  determination)  ;  (2)  if  a 

person  intends  to  export  a  substance  which  has  been 
subject  to  certain  regulatory  actions,  such  person  shall 
notify  EPA  and  EPA  shall  furnish  foreign  government 
notice  of  the  rule,  order,  action,  or  relief. 

15  USC  2611 

continued 
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Table  2.  Regulatory  Authority  (continued) 


FOOD  AND  DRUG  ADMINISTRATION 


Public  Health  Service  Act 


42  USC  262 


Products 


Biological  products. 


42  USC  262  (a) 


Regulatory  HEW  Secretary  licenses  establishments  which  propagate  or 

Authority  For  manufacture  and  prepare  biological  products. 

Domestic  Use  42  USC  262(a) 


Regulatory  No  exportation  of  products  which  cannot  be  sold  in  U.S. 

Authority  42  USC  262(a) 

For  Exports 


Public  Health  Service  Act 


42  USC  263b 


Products 


Electronic  products. 

\ 


42  USC  263c (2) 


Regulatory  Secretary  of  HEW  may  establish  performance  standards  to 

Authority  For  control  emission  of  electronic  product  radiation  and 

Domestic  Use  require  notification  for  defects  or  non-compliance. 

42  USC  263f  (a) ;263g 

Regulatory  a  product  for  export  need  not  conform  to  standards  if  it 

Authority  (l)  is  labeled  for  export,  and  (2)  meets  all  applicable 

For  Exports  requirements  of  the  foreign  country. 

42  USC  263f (a)  (3) 


continued 
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Table  2.  Regulatory  Authority  (continued) 


FOOD  AND  DRUG  ADMINISTRATION 
(continued) 


Federal  Food,  Drug  and  Cosmetic  Act_ 21  USC  321 


Products 

Cosmetics. 

21  USC  321  ( i) 

Regulatory 
Authority  For 
Domestic  Use 

Secretary  may  establish  standards  on  adulteration  and 
misbranding. 

21  USC  361-362 

Regulatory 

Authority 

For  Exports 

May  be  exported  (no  permit  required)  if  it  (1)  accords 

to  specifications  of  foreign  purchasers,  (2)  is  not  in 
conflict  with  laws  of  foreign  country,  (3)  is  labeled 
for  export,  and  (4)  is  not  offered  for  domestic  sale. 

21  USC  381(d) 

Federal  Food,  Drug 

and  Cosmetic  Act 

21  USC  321 

Products 

New  drugs,  and  new 

animal  drugs. 

21  USC  321 (p) ;  321 (w) 

Regulatory 
Authority  For 
Domestic  Use 

No  introduction  of  new  drugs  or  new  animal  drugs  in 

interstate  commerce  is  permitted  without  approval  by  FDA 
("interstate  commerce"  is  defined  to  be  commerce  between 
any  State  or  territory  and  any  place  outside  thereof) . 

21  USC  355(a);  360b(a) 

Regulatory 

Authority 

For  Exports 

No  exportation  is  permitted  unless  the  new  drug  is  in 

complete  compliance  with  an  approved  new  drug 
application. 

Exportation  for  investigational  use  only  is  authorized 
if  FDA  receives,  through  the  State  Department,  a  formal 
request  from  the  foreign  government.  The  request  must 
specify  that  such  government  has  adequate  information 
about  the  drug  and  the  proposed  investigational  use. 

21  CFR  312.1;  511.1 

continued 
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Table  2.  Regulatory  Authority  (continued) 


FOOD  AND  DRUG  ADMINISTRATION 
(continued) 


Federal  Food ,  Drug  and  Cosmetic  Act  21  USC  321 


Products 

Drugs  approved  for  U.S.  use. 

Regulatory 
Authority  For 
Domestic  Use 

Drug  must  previously  have  been  approved  by  FDA. 

Regulatory 

Authority 

For  Exports 

A  drug  which  may  be  sold  in  interstate  commerce  may  be 
exported  without  special  requirements.  A  drug  which  is 
misbranded  or  adulterated  may  be  exported  (no  permit 
required)  if  it  (1)  accords  to  specifications  of 
foreign  purchaser,  (2)  is  not  in  conflict  with  laws  of 
foreign  country,  (3)  is  labeled  for  export,  and  (4)  is 
not  offered  for  domestic  sale.  This  provision  also 

applies  to  antibiotics,  insulin,  and  pre-1938  drugs. 

21  USC  381(d) 

Federal  Food, 

Drug  and  Cosmetic  Act 

21  USC  321 

Products 

Foods. 

21  USC  321(f) 

Regulatory 

Authority  for 
Domestic  Use 

Secretary  may  establish  standards  for  identity,  levels 

of  adulteration,  and  misbranding. 

21  USC  341-343 

Regulatory 

Authority 

For  Exports 

Any  product  may  be  exported  (no  permit  required)  if 

it  (1)  accords  to  specifications  of  foreign  purchaser, 

(2)  is  not  in  conflict  with  laws  of  foreign  country,  (3) 
is  labeled  for  export,  and  (4)  is  not  offered  for 
domestic  sale. 

21  USC  381(d) 

Foods  which  are  subject  to  Emergency  Permit  Controls  and 
for  which  no  permit  has  been  issued  cannot  be  exported. 

21  USC  344 

continued 
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Table  2.  Regulatory  Authority  (continued) 


FOOD  AND  DRUG  ADMINISTRATION 
(continued) 


Federal  Food,  Drug  and  Cosmetic  Act_ 21  USC  321 


Products 

Medical  devices  for  human  uses. 

21  USC  321(h) 

Regulatory 
Authority  For 
Domestic  Use 

Depending  upon  the  type  of  device,  the  Secretary  may 
(1)  establish  performance  standards,  (2)  require  pre¬ 
market  approval,  (3)  ban  devices  which  present 

unreasonable  deception  or  an  unreasonable  and 

substantive  risk  of  illness  or  injury,  and  (4)  require 
recall. 

21  USC  360d;  360e;  360f;  360h 

Regulatory 

Authority 

For  Exports 

Generally,  any  product  may  be  exported  (no  permit 
required)  if  it  (1)  accords  to  specifications  of  foreign 
purchaser,  (2)  is  not  in  conflict  with  the  laws  of 
foreign  country,  (3)  is  labeled  for  export,  and  (4)  is 
not  offered  for  sale  in  domestic  commerce. 

In  addition  to  the  above,  devices  which  do  not  comply 
with  performance  standards,  have  not  received  premarket 
clearance,  or  have  been  banned  cannot  be  exported  unless 
the  Secretary  has  determined  (1)  that  exportation  is  not 
contrary  to  the  public  health  and  safety,  and  (2)  that 
the  foreign  country  approves. 

21  USC  381(d)  (1)  and  (d)  (2) 

Similar  requirements  for  investigational  devices 

(proposed  43  FR  20749  to  21  CFR  812.19(b)) 

continued 
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Table  2.  Regulatory  Authority  (continued) 


FOOD  SAFETY  AND  QUALITY  SERVICE 
DEPARTMENT  OF  AGRICULTURE 


Federal  Meat  Inspection  Act 


21  USC  601  et  seg. 


Products 


Meat  or  meat  food  products  of  cattle,  sheep,  swine 
goats,  horses,  mules  or  other  equines. 


Regulatory 
Authority  for 
Domestic  Use 


USDA  Secretary  may  establish  standards  for  identity, 

adulteration  and  misbranding. 


Regulatory 
Authority 
For  Exports 


Meat  or  meat  food  products  not  allowed  to  enter  inter¬ 

state  commerce  may  not  be  exported.  Provisions 
regarding  preservatives  used  in  food  products  do  not 
apply  to  such  products  when  exported  if  (1)  they  are 
prepared  or  packed  according  to  specifications  or 
directions  of  the  foreign  purchasers,  and  (2)  no 
substance  used  therein  conflicts  with  the  laws  of  the 
foreign  country. 

21  USC  606 


In  addition,  livestock  and  meat  or  meat  food  products  to 


be  exported  must  undergo  an 
certification  procedure. 

export  inspection  and 

21  USC  612-618 

Poultry  Products 

Inspection  Act 

21  USC 

451  et  seq. 

Products 

Poultry  and  poultry  products. 

Regulatory 
Authority  for 
Domestic  Use 

USDA  Secretary  may  establish 
adulteration  and  misbranding. 

standards 

for  identity. 

Regulatory 

Authority 

For  Exports 

Poultry  or  poultry  products  not  allowed  to  enter  inter¬ 

state  commerce  may  not  be  exported. 
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